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ATTORNEY IFRMNFERAL

Honorable T. M., Trimble, First Assiétant
State Superintendent of Public Instruetion
_Austin, Texas

Dear Sir: 0
Re: Effect of county passsing out of

plnion No. 6-3123

e: e e W it I N Y A o wle

.. population bracket classification

. by subsequent Federal Census, and
. .application to Gaines County under

S. B. No. k42, Aots 46th Leg.

We are in receipt of your letter of February k,
1941, requesting an oplnion by this department as follows:

*'S, B. No. 442 of the Forty-sixth Legis-
lature creates county-wide equalization school
districts sef for tax purposes. All countles hav~
ing a population of not more than 2,850 accord-
ing to the last preceding Federal Census. . . .°!

*Phis Act applies to Galnes County. Followw
Ingz the provisions of the above mentioned statute,
a county-wide equalization tax has been voted in
Gaines County. E&lnce that time the Cpounty has
gone out of the population bracket set forth in
S, B. No. 442, It is the desire of the peopls
of Galnes County to know if the tax which was
voted under the provisions of the above mention-
ed statute will continue in force, even though
the Federal Census of 1940 shows a change in
population, and Gaines County does not come with-
in the population bracket set up in this Act."

The Act to which you refer, £.B, No. 442, Acts
Forty-sixth Leglslature, Regular Session, Speciasl Laws,
p. 673, Ch. 34, appears in Vernon's Texas Civil Statutes,
Pocket Part, as Article 2744e~-2. We quote only the first
section of the Act: ‘

"Sectlion 1. All counties 1in thls State
having a population of not less than twenty-seven
hundred seventy-five (2,775) and not more than
twney~eight hundred fifty (2,850), according
to the lest preceding Federal Census, and contaln-
ing a valustion of Seven ITillion ($7,000,000.00)
Dollars or more, are hereby created into County-
wide Equalization “chool Districts for tax pur-
poses, and each such county siall have the county
unit system of education to the extent specified
in this Act and may exercl:e the taxing power
conferred on school districts by Article 7, Ceco-
tion 3, of the Constitution, to the extent here-
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inafter provided, but suech taxing power shall
not be exercised until andunless asuthorized by
'a majority of the qualified tax-paying voters
resliding therein at an election to be held for
such purpose &s hereinafter provided.,m"

- Following sectlions provlide 1lngreater detail for

the levy, collection and use of the tax, and the dutlies and
suthority conferred upon various offlcers "in sll such coun-
tles," or "of any county subjJect to the provisions of this Act.m”

_ It is elear that the Act 1s designed as a general
law by classification and not as & special aoct, for if this
were not true, the Act would be unconstitutional and counld
not serve as an authorlzation for any purpose. Article IIX
Sectlon 56, Constitution of Texas; Brownfield v. Tongate,
(T. C. A.-1937) 109 S. W. (2d) 352; City of Fort Worth v.
Bobbitt (Com. App. 1931), 36 8, W. {24) L70; Bexar County
v. Tynan, (7. C. A.‘lgjhs 69 S, W . (24) 193; VWatson v. Sablne
Royalty Corporation, (T. C. A. 1938) 120 8. W, (24) 938. In
order to have the semblence of a genersl act the last pre-
ceding Federal Census must necessarily be construed to refer
to any subsequent Federsl Census and not-limited to the
1930 Census or the census in effect when the Act wes passed.
Authoritlies supra. Aside from this consideration, this
construction would seem to be the plain meaning of the len-
guage employed. See 8lso Article 23, Section 8, R. C. S,
1925, which reads as follows:

 nPhe following mesning shall be glven to each
of the following words, unless g different mean-
ing is spparent from the context:

1"
LI T )

"88, 'Preceding Federal Census' shall be
construed to mean the United States Census of
dete preceding the actlion in question and esach
subsequent census as it occurs.”

The courts in giving thils construction to the
phrase and in passing upon the constitutionality of sim-
ilar acts have consistently pointed out the necessity of
80 drawing the classiflication that others may become sub=-
Ject to the act when they scquire the same characteristics
or qualifications upon which the classification is based.
It would seem that the converse would necessserily follow,
and 1f those who were once subject to the act should no
longer possess the elements of the olassification they they
are no longer subject to the terms of the act,

In Bexsr County v. Tynan, supra, the court said;

"The act does provide that 1t is to apply
only to countles having more than 290,000 and
less than 310,000 inhabitants, according to the
last preceding federal census. The last pre-
ceding federal census ls the census of 1930.
Reference to thls census disecloses that Bexar
County is the only ceounty winich falls within
this c¢lass. Therefore Bexar County is the only
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county affected by the billl, et least until an-
other census 1s tesken, which will be in l9h0."

In Watson v. Sabine Royalty Corporation, (C.C.A.
1938 writ refused) 120 8. V. (2d) 938, the court had before
it for consideration Article 2744e, Vernon 8 Texas Civil
Statutes, whioh is practically identical in its language
with S, B. No. 442, except thst the populstion bracket and
vgluation is different. The court stated.

"Argument 1s advanced that the use of the
language 'all counties , » . containing s val~
uation of Ceventy-five Mlllion Dollars (475,000,000, 00)
or more, are hereby created' then gnd there creates
such counties waicua at tae time the blll was en~
acted had the 75,000,000, valuation, and which
also had the recuired populstion according to the
preceding census., If this construction is placed
upon the Aect, then such would constitute it a
local or specisl law, And 1f such, the Act
would be unconstitutional becsuse the require-
ments of fec. 57, Art. 3, Constitution, werse
not complied with in its enactment.™ Under-
scoring ours)

The court refused to give this construetion and
it 1s apparent that the same language in Z. B. No. 442
cannot be given the effect of establlishling a county equal-
ization district in Gaines County, which had the requisite
population and valuation when the Act was passed, without
any reference to subsequent changes in population or valua-
tion.

- In Smith v, State, (Tex. Cr. App. 1932) L9 8. W,
(2d) 739, the court had the following to say with reference
to a population bracket classification according to the
"latest United States census.m

"At the time of the enactment of the stat-
ute last mentioned, the latest United States
census, which was that of 1920, gave Mclennan
County & population of 82,921. It was the only
county in the state affected by the provislons
of Senate Bill 105, c¢ch. 29. The census of 1930
disclosed thet McLennan County hzd & population
of 98,682. Hence the county, by virtue of the
increaced nopulstion, had passed beyond t..e Op=-
eration of Senate Bill 105, ch. 29, . . .

". » L 3

%, . . Agaln, the effort of the Legislature,
by smending Chapter 29, Acts of the Forty-first
Jegislature, First Called Gession, after the cen-
sus of 1930 dicclosed tiant lelennan County had oy
virtue of increansed population passed beyond its
operation, to ncld licLennan Couniy within the

purvicyw of the ect, manifests, under the decisions,
a8 rvurvocse. by a nretended clsesagifieceation. to
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evade the constitutional inhibition, snd, under
the guise of such classslification, to enact a
law designed for MclLennan County alone.”

It is our opinilon thst when tne populstion of
Gaines County exceeded the maximum populsetion provided in
S, B, No. 442, Aets Forty-sixth Legislature, according
to the 1940 Federal Census, it thereby wes excluded from
the classification therein provlided and passed from under
the provisions of the Act and has lost any authority it
might have theretcfore nad by virtue of the provisions
of said Act°

This opinlon is not to be construed as an opin-
1nn nnan tha nannactiikntinnagd -¥+rr nt 8 R Nn 11D Andea
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Forty-sixth Legislature, Regular Session.
Yours very truly
ATTORNEY GENERAL OF TEXAS

By /é/ Cecil C, Cammack
Cecil C. Cammack

B " Assistant
CCC:IM:Jrd ' o

APPROVED FEB. 12 1041
/s/ Gerald C. Mann
ATTORNEY GEN/RAL OF TEXAS

APPROVED OPINION COMMITTEE
: BY HVB, Chairmsan



