CoOPY

Honorable A. C. Scott, Jr., Secretary

trazos River Conservation and Reclamation
Distriot Power Committee

Temple, Texas

Dear Dr. Socott: Opinion "No. 0-3178

Re: Contract for sale of eleo-
tricity by Brazos River
Convservation and Reclama-
tior Distriot to the Brazos
River Eleotric Transmission
Cooperative, Inec,.

You have submitted for our consideration a draft
of the proposed eontract for sale of electricity by the Brazos
River Conservation and Reclamation Distriot to the Brazos
River Rlesctric Transmission Cooperative, Ins., copy of whioh
is attached hereto. 7You have requested our opinion on the
following questions pertaining to this contract:

»]. Does the Brazcs KRiver Conservation and
Reclamaticn District have the power to enter into
this contract?

"2 ATe the terme of the contract violative
of the oconstitution or laws of the State of Texas?

3, When the coniract is executed, will it
be a valid binding obligation according to its terms?™

The Brazos River Conservation and Reclamation Distrioct
was creeted and its powers defined by Acts 1929, 418t leg., 2nd
¢.S., Spec. L., p. 22, ch, 13, as amended. The constitution-
ality of the act oreating the district has been established by
the Suprsme Court of Téxas in Brazos River Conservation and Re-~
clamation District v, MoCraw, 126 Tex, 506, 91 8.W., (24) 665,
Section 3 of the Act prescribes the powers and purposes of the
d1strict and subsection (1) thereof provides:
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*For the ocontrol, storing and employment of
flood, storm and unappropriated flow waters in
the develcopment and distribution of hydro-electrioe
power, whers guch use may be economiocally coordl-
nated with other and superior uses, and subordinated
to the uses declared by law to be superior,”™ (em-
phasis ours)

As stated in our opinion No, 0-2613;

*It'4s familiar law that the grant of power teo
e ocorporation, either private or public, to do
specific things or for apeocific purposes, ocarries
with 4t by implication the further power to do any
and all things whatsoever reasgonably necessary to
the accomplishment of the major purposes enumerated.”

It 15 our opiniocn that the power to ssll electrie
power is a necessary corollary to the :ower expressly granted
for "the development and distridution of hydro-electrie power,"
and consequently, that the district hes authority and power to
enter into the proposed contract for sale of eleotricity to
the Brazos Rlver Rlectrio Tranemigsion Cooperative, Ino,

We have given careful consideration to the attached
draft of ocontract, and are of the opinicn that the same is
valid under the Constitution and laws of Texas and that when
executed 1t will constitute = binding obligation 2s betwsen
the parties thereto according to its terms.

Yo1 have further asked that we ccnsider the proposed
amendnentto the sontract as provided by the resolutiocn of the
Board of Directors of the district dated Fedbruary 17, 1941,
which amendment reads:

"That in the event there is located within the
Brazos River Distriot any national defense projeot
the Brazos River Conservation and Redlamation Dis-
trict reserves the right to furnish electric energy
to sald national defense project in the event the
Brazos River Xlevtrioc Transmission Cooperative, Inc.,
doees not furanish electriec energy to said projeoct in
emple quantities and amounts.”

Ye f£ind no vice in this amendment,
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Although not within the scope of three questions
submitted to us, we offer the following suggestions and ob-
AAT

servations relating to the draft of contract submitted to ue,

The seocond parngrabh of section 2 reads as follows:

"Beginning on the date of initial delivery and
throughout the term of this contract, the Distriot
shall make available to the Furchaser, the output of
its entire eleotric generating capacity at Possum
Kingdom Dam and as set forth in Bestion 10,"

geotion 10 of the contract is entitled "Walver of De-
Tault,” Section 11 {s entitled "Availability,” wherefors we
assume that the referénce to "Section 10" {n' the above quoted
paragraph of Seotion £ should dbe ohanged to read "seotion 11."

We understand the intent of the parties with reference
to the adbove quoted paragraph of Section 2 to be that the dis-
triot shall be free to sell, to other users, any excess power,
over and above that which the Purohaser ean use, Posslible anm-
biguity may be avoided by adding an exprees c¢lause to that effect,

The last sentence of the first paragraph of Seotion
22, resds: "As provided in Seotion 4 hereof, this total sum of
monoy may be adjusted after January 1, 1945." It apparsntly
should resd, n"Section 5 hereof.”

Both Seoctions 5 and 22 of the sontract refer to a re-
determination in January, 1945, of the annual consideration of
2203,925 provided in this contract; such reconsideration to bde
"on a basis of amortizing 34,000,000 over 50 years on a sinking
fund basis.” fThe contract appears nowhere i1o mention the interest
rate upon whioh such & computation iz to bde made, Iz it the
intention of the parties that the present interest rate of the
outstanding obligetions of the Distriet is to de used? In the
event the distriet should refinance its presently outstanding
bonds or should issue additional bdonds bearing a different rate
of interest, whioch rate shall be used to determine the "ellow~
ance for tnortization?“
< We raise thesc questions merely bdecauss they seem to
us . to indicate ambiguties in the ocontract which may de easzily
remedied 2t this time, dut which might possidly give rise to
costly litigation in the futurs.
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We are returning to you herewith the draft of the
contract which you left with us.

Yours very truly
ATTORNEY GENERAL OF TRXAS

TRL:4b By s/ Walter R. Koch

Assistant
Enclosures

AFPROYED: CPINICH COMMITTEFR
By BWB Chairman

APPROVED FEB 21, 1941
s/ Gerald C, Mann
AT ORNEY GENERAL OF TEXAS



