OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gmc.m
Avveonsmy

Honorable G. Si:mons
County aAuditor
Henderson County
Athens, Texas

Dear 8irs

Your request for op
carefully oconsidered by thia

your request as followst |
. %A gounty offi r,a der the
selary system, fslled %o 8Y ¥ office ox-

penses on his swarn sta mnnt { expenses lne

s, hes a population in exceasn
»cbitants aopording to the 1940
B _. ation in excess of twenty thou-
gssording to the 1930 Federel Census.
: ¥ts county officers have been oompen-
baaia since January 1, 1936, when the of-
:zfnt into operation.

of Article 3912e, Vernon's Annotated
Texas CIiyil at es, reads as follows!

all counties of thls State contain~
ing & population of less than one hundred and
ninety thousand (190,000} inhabitents ecoord-
ing to the lust praesding Federal Census where-
in the county or precinct offlcers are compen-
gated on a salary basis under the provislons of
thils Act, thers shall be oreated a fund to be
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Honorable C. Simmons, page 2

known as the 'Officers' Salsry Fund of

County, Texas,' Such fund shall be kept sep=-
arste and apart from zll other county funis,
and shall be held and dlsbursed for the pur-
pose Of paying the mleries of officers and

the salaries of deputies, assistents and olerks
of officers who are drawing & sslary from s=id -
fund under the provisions of this iot, and to
pay the autho§1zod expenzes of theix orfgoegg
Sueh fund sha e Jlepoaited in the county de~
poasltory and shall be protected to the seme ox-
tent as other ecounty funds." (Underscoring ours)

It will be noted that the authorized expenses of

office in salary countles ere to be pald from the cers’
salary fund.

Section § of Article 3912e, Vernon's Annotated

Texas Clvil Statutes, reads as followsi

"It _shell be the Jduty of all officers to

ohaTge end GOlleot LI Lhe manner autnorize
Tew all fees bhd QOWMN] S8LONS WHich are e?ﬁIt%ed
Dy lew tO be asgessed and coliected 7OT all Of-

Zioaz aervloe corgormed gi them. /48 and when

such fees are collected they shall be deposlted

in the Cfficers’ Selar Fung or funds provided

in this ot In event Ghe Commlseloners’ GCourt
finds that the railure to collect any fee or com-
mission was due %o negleot on the pert of the of=-
flcer charged with the responsibility of colleoting
same, the amount of such fee or oommission shall be
dsducted from the salary of such officer. Before
any such deduoction, is mede, the Com:issionsrs!
Court shall furnish suoh officer with an itemized
statement of the uncollected fees with which his
seceount 48 tobe charged, snd shall notify sush
ofticer af the time and place for & hearing on
same, to determine whether such offioer wes guilty
of negligence, which time for hearing shall be at
least ten days subssquent to the date of notice,
Unless en officer 1s charged by law with the re-
sponsibility of collecting fees, the Commissioners!
Court shall not in any event nmake any deduotions
from the authorized salary of such officer."

(Underscoring ours)
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Seotion (b) of Articls 2899, Vernon's annotated
Texas Civil Ststutes, reads as rfollows:

"(b) Each officer named in this iet, where
he receives a salary as compersationfor his ser-
vices, shall be empowered and permitted to pur=-
chase and have charged to his county all reascnable
a@xpenses necessary in the proper and legal condust
of his office, premiums on officials' bonds, pre-
mium on fire, burglary, theft, robbsry insurance
protecting publlie funds and ineoluding the cost of
surety bonds for hiep Deputies, such exrenses to be

passed on, pre~determined end allowed inm kxind snd
amounts, &8 near &8 DO8S e e Comnissioners!
Tourt once each rionth gor the enguing nonth, uavon
the eppiication by cach officer, stating the kind,
robable amount of expenditure and the necessity
or the expenses of hig office for such ensulng
month, which applicatlion shell, before presentation
To seid court, Tirst be endorsed by the County sudle
tor, if any, otherwise the County Treegurer, only a8
to whethor funds nre svallasble ror payment oi such
axpoensed, The Gommlssioners! Court of the county of
the Sheriff's residence may, upon the written and sworn
epplication of the Sheriff etating the necegality there~
for purchese equipment for & bureau of e¢riminal 1denti-
fication, such as cameras, Iflinger print c¢ards, inks,
chemicals, nioroscopes, radlo end laboretory equlpment,
filing oards, filing ocabinets, tesr gas and othexr equip-
nent in keeping with the system in use by the Department
of Publiec Safety of this Stste, or the United States De-

pertment of Justice and/or Bureau of Criminal Identificew
tion.

"Sugh purehapes shall be made by sach officer,
when allowed, only by vequisitlon in wanner provided
§¥7the county suditor, 1f any, otherwise by the Goms
missioners' Court, Lach officer shall, at the ¢lose
of esch montn of Nis tenure cf offlce, meke an itemized
and sworn report of all approved expenses incurred by

him and charged to his oounty, accompanyl such report
with snvolces ooveringz such purchases end re Misitions
Tasued by him 1o support of sSuch Ieport. 1f Buch ex=
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penesea be inourred in connection with any par-
ticulasr case, such report shall name such case.
Suoh report, invoices snd requisitions shall be
subject to the audit of the County Auditor, if
any, otherwise by the Commissioners' Court, end ;
'Af 1t appears:that any ltem wes not lucurred by ‘
suoh officer, or that suoh item was not a neces-
sary or legel expense of such office, or purchas-
ed upon proper requisition, such item shall be

by said County Auditor or ocourt rejected, in

which ocsase the payment of such item may be ade
Judlicated in any court of vompetent jJurisdiction.
All such epproved claims and acocunts shall be paid
from the Offloers! Salery Fund uniess otherwise
provided herein,

*Ihe Commissioners? Court of tha county of the
Sheriff's reaideace may, upon the written and -sworn
application of sueh officer, stating the neceaslty
therelor, allow one oy more automobilea to be ugsed by
the 3beriff in the dipcharge of offlcisl business,
which, if purchased by the county shall be bought
in the manner prescribed by law for the purchase of
supplies and paid for out of ths CGeneral Tund of the
county and they shall be renorted and pald in the seme
manner as herein provided for other expenses.

*Where the eutomobile or automobiles are owned
by the Sherlirf or his Deputiss, they shall be allowed
four (4¢) cents for eaoh mile traveled in the discharge
of official business, which sum shell cover all expenses
of the maintensnce, depreciastion and operation of such
sautomoblile., Such mileage shall he reported and paid
in the pams manner prescribed for other allowable ex-
penses under the provisions of this section. No
automobile shall be allowed for eny Deputy Sheriff ex-
cept those regularly employed in outslde work., It shall
be the duty of the County Auditor, if any, otherwlse the
Commissioners' Court, to check the speedometer reading
of eaoh of s:14 automobiles, owned by the county once
each month and to ksep a publio record thereof; no
sutomobile owned by the county shall be used for any
private purpose. Ais amended aAots 1933, A3rd Leg. D.
734, ch. 220, section 4; Acta 1935, Li4th Leg., p. 718,
ch, 311, section 1; acts 1935, 44th Leg., 2nd C. 5., p.
1762, ch. 465, section 1ll; .ots 1937, 45th Leg., p.
1340, ch. 498, section 1." {Underscoring oura)
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Articles 3896, 3897 and 3898, Vernon's Annotated
Civil Stetutes, read ss rfollows!

"Art. 3896. To keep accounts

"Zach distrioct, county and precinct officer
shall kesp a correct stateuent of all fees earned
by him and all suus c¢oming into his hands as de-
poslits for costs, together with all trust funds
placed in the reglatry of the court, fees of office
and commissions in a book or in books to bve provided
him for that purpose, in which the officer, at the
time when suoh depoaits are made or such fees and
commigsions are earned and when any or &ll of such
funds snall come into his henda, shall enter the
sars} and it shell be the duty of the county audi-
tor in countles having & county auditor to annually
examine the books snd accounts of such officers arnd
to report his findings to the next succeeding grand
Jury or district court. In counties having no county
auditor, {t shall be the duty of the Commissioners'
Court to make the examination of sald booksa and ae~
counts or have the seme made and to meks report to
the grend Jury as hereinabove provided."

®Art. 3897. Sworn gtatement

*Each district, ocounty end precinot officer,
at the oclose of each figcal year (December 31lst) shall
meake to the district court of the oounty in whioh he
regides & sworn statenent in triplicate (on forms de-
signed and approved by the State auditor) a sopy of
which Btatement shall be forwarded to the State Audi-
tor by the olerk of the ldistrict court of said county
within thirty (30) deys after the same has been filed
in his office, and one copy to be filed with the county
auditor, if any; otherwise said oopy shall be iled with
the Commissloners' Court, Said report shell show the
amount of all fees, commiasions and compensetions what-
ever earned by seid officer during the fiscal yeer; and
secondly, shell show the amount of fees, coumissions
and comrensations collected by him during the fiscal
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year; thirdly, said report shall oontain an itemized
staterent of all fees, comnisglons snd compensations
oarned during ths fisocal yzar which wers not collected,
togetner with the name of the party owing said fees,
sommissiong and compensations. Sald report shall be
filed not later than February 1lst following the close
of the fisczl yeer and for each day after said date
that gsid report remaina not filed, seld officer shall
be llsble to & peralty of Twenty Five ($25.00) Dollzrs,
whiock may be recovered by the county in a suit brought
Tor such purpcses, asd in sdditlion sald officer shall
be subjJect to rexovel from olfice,."

"Art. 3898, Fiscel year

*"The fiacal year, within the meaning of this fot,
shall begin on Januery lst of eaoh year; snd each dis-
triet, county and preclnet officer shall file hip re-
port and mske the flnal settlscent required in this
Aot not later than February lst of eash yeer; provided,

however, that officers recsiving an annual snlsry es
gompensabion for the.r sarv%ces s§§;§i by ghe ezgae of
feaoh month ey into the cers' Selar und or funds

a eas, commissions and compensation collected by him
during said month. whenever such offlcer serves for a
Tracti nel part of the fiscal yeor, he shall nevertheless
file his report and make [lasl settlemént rfor such peart
of the year em he serves and shall be entitled to sush
propertionate part of his compensation as the time for
his ?ervice bears to the entire yeear."{Underscoring

ours

) It will be noted that frticle 2898, supra, requires
that officers operating under the Officers' Salary law must pay
into the officers' salery fund all fees, commissions and compensa=-
tion oolleocted by them during ezid month.

The recent case of Pierécn et el, v. Galveston County,
131 S. W. {(24) 27,deals with section fa) of .rticle 3839, Vernon's
Annotated Civil Statutes, end holds that a Justioe of the peace
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(operating unier the fece ayatem) was not entitled to re-
cover certain items of expense olaimed for postage, traveling
expenses and messenger service, during certain years in of-
Tice, where the Justice did not render monthly statenments

of such expenses as required by statute, but merely filed
annual reports estimating the expenses in lump sum emounts.
While this case involved section (a) of Article 3899, Vernon's
Annotated Civil Statutes, relative to fee officers, we wish

to point out the following highly significent language used
by the Court in s=sld opinion:

"The manifest purposes of thia atatute waa

to provide s means of ascertaining the correctneea
of expense ltems each month as they are lnecurred.
The aotual expense pald or fnourred copstitute the
measure of the offioial's right to recoupment. The
monthly itemization 1s for the protection of the
county by affording & memns of sscertaining the fuot
and emount of such elaimed item of expense and whe-
ther 1t was properly chargesble as such., 1t is
manifest from the annusl reports and oconfirmed by //
the svidence that these expenses were merely estima-
ted and a lump sum given esch year. The statute
wonid be of no value if 1is galutory provisions
could be evaded in this menner. Ve hold the items
properly disallowed by the commissioners' court,

and the trlal court's Judgment correct iIn denying
radovery therefor.” '

It is nenifest that in selery countles the rule and
reason for flling monthly expense accounts 1a rerhaps even morgf/’
strict then in fee counties. It is contemplated by the statu-
tes that the necessity for such expenditures shall be in so
far as possible pre-determined by the commissioners' court for
the ensuing month before the expenditures ere made; such ex~
penditures and purcheses, shall be made by each officer, where
allowed, only by requisition in the meanner PProviled by the
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county auditor, if any, otherwise by the ovrmmissionerst
court, The officer 1s required at the close of each month
of his tenure of office, to meke an itemized and sworn re-
port of all spproved expenses inourred by him and charged to
his county, acoumpenying such report with involces eovering
sush purchases and requisitions lasued in support of such
report. All approved oleims end aceounts ere paid from the
officera® galary fund, All fees, compensation and dommig-
sions nmust be depoaited by the officer in the Ofrficers' Sal-
ary Fund at the oclose of each month, The officer has no
authority to expend fees, eompenasationa and ocommissl ons
¢olleotad by him for expenses of office, &m such colleotions
mnust ve placed in the Offiocers' Salary Ffund. Any and all ex-

penses of office in Salery sounties must be made in compli-
ance with Artiole 3899 (b), suprs.

it is the ovinlon of this depnrtment that your
question should be answered In the nezative, and it is so
anawered.

Tours very truly

2VIET MAR 14,9941 . -
(/22211f2(51/4—ﬁ/’f$TQRﬂEY GENERAL OF TZXAS
FITRT ACCTZ7ANT ?253” '
ATTOLEL. Ul ieaT, ' /e
' 4
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Wm, J. Fanning
Asslptant
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