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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GEnALD C. MANN AUSTIN
ATIORNEY GENKRAL

Honorable William J. Lawson
Secretary of State
Austin, Texas

Attentiont Nr, Frenk D, Wesr

Dear Mr. Levaong Opinion No. 0-3195
Ret Whether oy eatern Petro-

yoftece,
garefdlly/ considered by this
patesy &y followat

requanteﬂ.fby your predecess
Flowers, has been raceived
department, We guchbe from

“Honorable

) » attomey .
for the Westery '

um Colporation, has re-
groent\ for & 1 as to
vhather or pot at tion 4 be ro-
quired so eomply with 2y the issuer's pro-
: ~~- o8 Act or the pro-
giwtratiarn dealers and
2ol g state of faotas

ks compliod with the re-
o he Pederal Securitises Act of
and the edra.l. 5aour1ties end BExchange
934, as amended, 1.Ln§ with the

/G , gonsingt~
26 The cunmny s, and proposas
- h 81l requirements of the Covmig~
sion conc ming raeporting of sales, etc,

*tfhe corporation dces not propose %o
qualify in your state as a foreign corporation,
nor do any intrastate business there, but pro-
poses, hovever, to solicit effers for the pur-
chagse of royalties by resldsnt salesmen who
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deduct comnmisgions and remit the net sum with
aaid orrora, ror ucceptancc op rejection, by

PP TP P ey § R S

the CUnmpaILy * AL !!ymnx

"Mhe form or offer of purch@sa to be used Dby
such company is enclosed herewith.

"This department would sppreciete your opin-
ion as to the following questions under the state
of facts hereinabove set outs -

“(1) Is asuch corporation under such state
of facts engaged in interstete commerce?

"{2) . If you have answered 'Yes' to the
ebove question holding thereby that such corpora-
tion under such state of facte and its sgents are
engaged in interstate commerce would such corpora-
tion and 1its agents be violating the provisions
of the Texas Securities Act if they have mede no
attempt to qualify under the igsuer's provisions
thorsof?

*(3) 1r you have anawered 'Yos'! to the first
question holding thereby that such corporation
and its agents are engaged in interstate commsrce
would such corporation or its sgents be violating
the provisions of the Texas Sscurities Act if they
fai1l to register under the provisions of such Act
pertain1n§ to the registration of deslers and
talesman? _

The form oy offer of purchase rererred to by you is
as follows:y

"OFFER TO PURCHASE ROYALTY

"1, the undersigned, do hereby offer to pur-
chase from Western Petroleum Corporation, a wyomit
ing corporation, a& non-producing over*iding royalty
interest of ' thousandth ~ - /10000th,) for
the sum of Dollars. This offer
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18 not binding upon the corporation until
accepted by its duly authorized officers in
Wyoming, it being understocd that this is an
interstete commerce transaction. Recelptrof
the sum of Dollars {together with

a note in the sum of $ ), is herseby ac-
knovwledged. The undera ed also sckpovledges
receipt of a Schedule YD' relating to said non-
producing overriding royalty interests.

"IR WITKESS WHEREOF, the underaigned has

hereunto set his hand and seal this ___ day
of s 198
. ‘

Salesman Name

"Accepted byt
Western Petroleum Corperation

"BY

Address’

It is well settled law that vhere the federal
government has assumed full Jjurisdiction of matters within the
scope of its power, its regulationa are exclusive within the
field involved (See the case of Oregon-Washington R & ¥ C. v.
Washington {U.8.) 70 Lawv Ed, 482).

It has likevise Deen settled by the Supreme Court
of the United States that state regulatory lavs are valid unless
congress has excluasively occupled the fileld or unless the state
lew directly burdens interstate commerce. (See authorities
collated in opinion No. 0-2459 of this department, & copy of
vhich 1is snclosed herawith for your information.)

8action TTr of Title 15, U.8.C.A., & portion of the
Fedoral Securities and Ezehange Act, reads as followss

‘ "Nothi in this sub-chapter ahall affect*
the jurIsaI %Ion of fh §eeurEEIea Commlssion
or &Ny Agency or office periormi 1ike func-
tions) of any state or territory of the United
States, or the District of Golumbla, over an
sscurity Or any person. Underscoring ours
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Judge 8t. Sure, of the Northern Diatrict of Cali-
fornia, Southern Division, in construing the above quoted sec-
tion, saidt

"Defendants elso call attention to Sec.
18 of the Act of 1933, which provides for 'state
control of securities! ss indicative of the in-
tention of Congress to limit its legislation to
activities in interstate commerce. There is no
merit in the contention. The most that ean - be
Baid for the ssotion is that it probably giwes
concurrent jurisdiction to the Securitles and
Exchange Commission and ths 3tate authorities.
There is no doubt that the Securities and Ex-
change Commission hes jurisdiction of the matters
here complained of." Securities and REx e Com-
mission v. Mmetrust, Inc., 28 Fed. Supp. >%.

The contention has been frequently made that "Blue
Sky Lavs" or “Securities Actes” impose burdens upon interstate
commerce and are, therefore, unconstitutional, B8Such contentions
Vere, hovever, rejected by the Suprems Court of the United States
in the case of Hall vs. Geiger-Jones Company, 242 U. 8. 539.
Also see sanotations in 87 A.L.R. %6 et seq.-

It will be noted that the Texas Securities Act makes
it unlawful to offer for sale within the state securities without
first having secured the required lioense as well as to sell within
the state without the required license. (Bee Section 12 of Article
600a, Vernon's Annotated Texas (Civil 3tatutes.) The Securities Act
of Michigan 1s similar to the Texas Securities Act. The Supreme
Court of Michigan in the case of People v. Augustine, 203 X. W.
747, held that for the offense of negotisating for sals unapproved
securitiss in Michigan the actual sale need not be consummated in
Hichigan. In other words the negotiations vers had in Michigan
and the sale was consurmated in New York. The Michigan Supreme
Court held this to be in vioclation of the Michigan Securities Act.
Alao see the case of First National Bank of Pineville v. Wilsoa,

55 8. W. (24) 657, (Supreme Court of Kentucky).
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We quote from the case of Bartlett v. Doherty, 10
F. Supp. 469, modified in some respects not materisl hereto in
81 F. (2d) 920, re-hearing denied 82 F. {24) 920, certiorari
denied 80 Lav B4. 1398, as follows:

"In defendant's present brief the question
is revived, it being argued that these sales of
stock vere New York transackions and valid under
the laws of that state, and that sny act of the
New Hampshire Legislsture vhich would invalidate
them is unconstitutional as an undus burden on
interstate commarce, It is argued that this
viev of the lav has not been determined by the
United Btates Supreme Court.

It seoms to me that defendant's contention
is anavered by the Supreme Court in the case of
Hsll v. Geiger-Jonea Co., 242 U, 8. 539, 55?, 37
8, Ct. 217, 223, 6L L. E4d. 480, L. R. A. 1017F,
514 Ann, Ces. 1917C, 633. It appears that the
contention of the plaintiff now made did not es-
oape the attention of the Supreme Court, for it
saids ‘'The next contention of appellees is that
the lev under reviev is a burden on interstate
commerce, and therefore contravenes the commerce
cleuse of the Constitution of the United States.
#* # & The provisions of the law, 1t vill be ob-
served,apply to dispositions of securities within
the state, and vhile information of those issued
in other states and foreign countries is required
$0 be flled, # % # they are onl arreutéd by the
yequirement of & license of one who deals in them
wvithin the state. Upcon their transportation inte
the stats there 1a no impediment,--nc ragulation
of them or interference with them after thoy got
there. There is the exaoction only that he who
disposes of them there shall be licensed to do mo,
and this only that they may not appear in false
character and impose an sppearance of a.yvalue which
they may not possess,--and thies centeinly 1s onliy
an indirect burden upon them 8s objects of inter-
state commerce, LI tney may D€ regarded a® Sucht,

1SS i B et



892

Honorable William J. Lawson, Page &

+~ "tI% 18 a police regulation strictly, not
affecting them until there is &n attempt to make
disposition of them within the state. To give
them wore immmnity than this is to give them more
immunity than more tangible erticles are given,
they having no exemption from regulation the pur-
pose of wvhich is to prevent fraud or decaption.
S8uch regulations affect interstate commerce in
them only inecidentally.’

]
LI T

"The next claim is that !'The sales vere made
in Nev York, the New Hampshire Blue 8ky Law has
no extra territorial effect and therefore cannot
make these sales void.' I cannot accept this
statement of the law., Many of the states in the
Unicen have enacted so-called Blue 3ky laws., 1f
defendant's astatement vere true, all the defendant
hed to do was to establish his office in New York
City and flood the country with securities, good
or bad, and claim immunity of any breach of lav
of any state so long as it retained at its home
office the right to conffirm or reject any sale

de by its agents elsevhere._If thig is true the
=] shire and that of most other

1 bhe sora d, m Bothwell v.
Buckbee-Mears Co., 275 U. 8. 274, 48 8. Ct. 124,
72 L. Bd. 2773 chkttanooga national Building & Loan
Aszociation v. Denson, 189 U. 3. 408, 23 8. Ct. 630,
47 L, Bd. 870." (Underscoring ours)

The above cass held that the Nev Hampshire Bluo Sky
Lav, regulating sales of securitiss within the state without pro-
hibiting interstate shipments was not unconstitutional as an un-
due burden on interstate conmerce as appliad to sales of stock
in vhich orders vere talken in New Hsmpahire and confirmations
vore made in dealer's Nev York office.

Whether or not the corporation lnvolved herein 1is
engaged in interstate commerce is entirely immaterial in viev of
our further answer with respect to the local agents.
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Requiring the local agents to take out permits
in no way burdens the interstate business of the corporation;
if 1t should-be held that such business is interstate com~
merce.

While the local agents in any event vould be re-
quired to comply with ths requiraments of our Texas Becurities
Aot, yet, in view of the fact that the local agents in the
present instance contemplsate soliciting only with respect to
the securities issued by thia perticular cerporation, it would
not avail them to take out permits, seeing, thai under the sx-
press terms of our Securitles Act, they would not thereby de
authorized to offer for sals securities of a foreign corporation
or solicit orders for a foreign corporation which itself had
not taken out an issuer's permit.

Section 5 of our Texas Securities Act declares:

"o dealsr, sgent or salesman phall sell or
offer for sale any securities issued after the pass-
age of this Act, exospt those vwhich come within the
clasaos anumcratsd in subdivisions (a) to (q) boih
inclusivo of Section 3 of this Act, or subdiviaions

{a) to 15 both inclusive of Bection 23 of this
Act, until the issuer of such seourities swhsll have
been granted a permit by the Secretary of 3tate, and
no such peramit ehall be granted by the Secretary of
State until ths 1ssuer of such securities shall have
f1led with the Secretuary of State a sworn statement
verified under the cath of an executive officer of
the issuer and attested by the Becretary thereof,
setting forth the following information:t # # » ©

In view of the sbove quoted Seostion 1t is our opinion
that the local asgents, even with s permit, would not be authorized
to offer for sale the securities mentioned in your letter, unless
and until the corpoeration shell have been granted an issuer's per-
mit by the Secretary of 8tate.

oVTD APR 25, 1941

Vary truly yours
TTORNEY GENERAL OF TEXAS

FIRST AGSISTANT ' By &f7

ATTURN2Y GENERAL i wm, J.- Fanning
WJFte} . Assistayp
APPROYED

OPINION
COMMITTER

BY.
CHAIRMAN




