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E Honorable C. S. Clark, Chairman Fre-Ees
‘ State Board of Water Engineers
| Austin, Texas
| Dear B8ir; Opinion No. 0-32 |
Re: Vhether owners of vater wells,
s WAy be
roq le \annual re-

! On February 21, 1941
in respomse to the following

P Wayer Engineers

under the provis : Articlé 7615, Vernmm's
Annotated Civ : 4

"2, s, other than
artesisn, ual

cle 7615, V.A.C.8.,
5 sguls promlgated by the

auant to the povers vested in said

oy the Provisions of 3ection 6 of Art-

h3a, Nerncn' 1 Code of Texas.”

wered your request in our Opinion No. 0-3205

on Mawgh 3 43, However, upm careful recansideration ve
have reached thd coriclusion that our affirmmtive ansver to
the sec was vrong.,

3le 7615, Vernon's Annotated Civil Ztatutes,
reoads
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"On or before the firat day of Marsch of
each year, every person, association of persons,
corporation, vater improvement or irrigatim
district who, during any part of the preceding
calendar year, owned or operated any artesian
well for any purpose other than that of domesti:
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Water Engineers, upon blanks to be furnished by
the Board, a detalled statement showing the
quantity of water which has been derived from
such vell, and the character of use to wvhish
same has been applied, together with the change
in level of water table of said vell, and if
used in irrigation, the acreage and yield of
each crop, together with such additional data
as the Beard may require.”

Article BA8a, Vernon's Annotated Pemal Code, reads
as follows:

"Section 1. Xt i3 hereby declared to be
the policy and duty of the Texas 3tate Board
of Water Enginesrs to make and enforce rulesn
ané regulations for the conservation, protection,
preservation and distridbution of all wnderground,
subterranean and percolating waters of every
kind and nature vhatscever situated within the
linits of the State of Texas.

"Section 2, Every vater well drilled, dug,
0r excavated in this 3tate which encounters
salt wvater or water containing mineral or other
substances injurious to vegetaticn or agricul-
ture shall be by the owvner of said well securely
plugged or cased, s0 that the salt wvater or
other wvater containing mineral or other substan-
ces Injurious to vegetation or agriculture shall
be canfined to the stratea in vhich found, and
sald casing or plugging shall be dome in such
manner as to effectively prevent said salt vater
or vater containing mineral or other substsnces
in jurious to vegetaticm or agriculture from os-
caping from the strata in which foumd into any
other water bearing atrata or cnto the surface
of the ground,
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"Seotion 3. All the foregoing Sections are
declared to be ngua.lly applicable to wells here-
tofore drilled, dug or excavated, and wells here-
after to be Arilled, dug or excavated.

"Section 4, The Board of Water Engineers
shall make rules ané regulations for the effec~
tive enforcement of the foregoing Sections, and
shall efficiently enforce same.

"Section 5. If any owner of any wvell
described in any of the foregoing Sections shall
for & period of thirty days fail or refuse to
securely and properly plug, cese or cap the sane
after having been ordered to do so by the Board
of Water Engineers, he shall be deemed gullty of
a misdemesanor and shall be subject tec & fine of
not less than Ten ($10.00) Dollars nor more than
Five Hundred ($500.CC) Dollars for each and every
day that he shall fail or refuse to plug, ocase
or cap s&8id well after the expivetion of the time
above stated, and ehch day that said owmer so
fails or refuses to plug, oase or cap said well
shall he considered 8 separate offemse,

"Saction 6. The Board of Water Engineers
shall do all things necessary for the comserva-
tion, protectiom, preservation and distribution
of underground, subterransan and percolating
vaters in this 3tate and shall make and eaforoce
appropriate rules and regulations therefor and
the apecific enumeration of special powers and
duties herein shall not be comnstrued to deny
the zaid Board other povers and duties neces-
sary to the careying out of the p es of this
Act as expressed in Sections 1 and © hereof.
Fallure for a period of wore than thirty days
to comply vith any order of sald Board issued
in pwrauvance of the powvers and duties herein
ereated shall subject the person so violating
sald order to the psmaliies enumerated in 860~
tion 5 hereof.”
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An inspectiom of Chapter 1, Title 128, Vernon's
¢civil Statutea, shows that Article 7515 is merely & part
of comprohensive leglslation enatfed to govern the

of wvater from artesian wells. In support of its autharity
to mks the requirement mentioned in tho second gquestion

} the Board of Water Engineers would have to stand upom the
rule making pover conferred by said Article 848a, wmaided
by any other statutory lav.

Except &8 to the pl or casing of wells vhich
produce vater containing mineral or other substances injur-
ious to vegetation or agriculture, Ariicle SASa establishes
no primary standards by vhich the Board of Water Engineers
is to be guilded. Sectims 1, 4 and § of said Article 848a,
can be taken only as general declaraticms of public poliecy,
other than to authorize the making of orders, rules and re-

{ gulations looking to the anforcement of Secticn 2. The in-
formation required to be contained in a statement complying
with Article 7615 quite cleariy would not be of assistance
to the Board with respeot to its duties in connection with
S8ection 2 of Article 848a., Such statements vould be of
value to the Board only in locking to a different purpose
than to require complisnce with Section 2 of said Artiele
848a. It i3 true that the legislative body may give authori-
.’ zation to selected instrumntalities or administrative bodies

"to £il) up the details™ (Chief Justic Narshall in Wayman vs,
Scuthard, 10 WVheat 1, 6 L. Ei, 253%), after the primsry stan-
dards have been set. But, wmder the divisiam of povers pro-
vision, Article 2, of our Constitution, ths legislature
| caanot delegste its powver to maks the law itself, Railrosd

cm“j.m “i En & Tocn nt 00. 38 B-w- 750 Glcc & SC ’Q
Ry. Co. vs. State, 120 8, W. 1028, at p, 103%; Paname Refg.
co. Vs, Rm’ 293 uo S- 388] 79 LQ m. .’&6; mm e,
Dallas Comty, 136 8. W. (24) 97%; Brown vs. Bumble 011 &
Refg. Co., 83 3.w. {24) 935, at ﬁ; S%0~941,. PFrom the opin-
ion of the Supreme Court in the t

ocilted case we gquotes

"tn the absence of a well-defined standard
or rile in the statutes defining the public
policy of the state with respect to the mineral
interast, the Raillroad Commission would be withe
out authority to promulgate rules, regulations,
or orders relating to the protection of oil and
ges. The power L0 pass lava reosts with the Leg-
islsture, and that power cannot be delegated to
some commission or other tribumal.®
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Upon further consideration of the above prinoiples
ve do not believe that Secticns 1, & and 6, of Aprticle 848a,
can be given the effect of authorizing the Board of Water
Engineers 0 require reports like those mentioned in Article
7615 to be filed by the owners or operators of water wvells
viiich are not artesian., We, therefore, withdrev our pre-

vious anaver to your second question and nov ansver the same
in the negative,

Yours very truly
ATTORNEY GENERAL OF TEXAS

=D APE 18, 1941

By
A T James P. Hart
ATTORNEY GENERAL Assistant

* By 7T”Afpi¢ij

George W. Sparks
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