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Dear Sivt
Opinion ¥o. 213
Ret Pa:ntnt . Qun ‘s
Tes tor haaﬁl T ng
stapps under Article 704%e,

~ This As in reply

. "7 would 1ike your oo én the follow-
ing questions, s By #xanpie .

. A over pro-
- tent Qt”t ‘ nety days later,
there bel ory filed by tuz-
payer; the transfers the

tnxon calllc oroper acecunts. Should
$ ' appl against the §100.00

br hs statutes for the

28 example as above, except the
: , and during the ninety days
b4 opllessing County Clerk's ters of
expired and a new Clexrk has been in-
the office. ¥hioh Clerk should be
56 the 5% commission?®

The statute with whigh we are primsrily concerned
in answering your gquestion is Senate Bill No. 24, 48th lLsgis-
lature, Aots 1939, codified as Artiole 7047e, of Yernon's
Annotgéld Revised etvil Statutes of Texas, uhinh.pruvldca
that "ap , . , instrument shall be filed or regordesd by any
sounty olerk Ain this State until thers has besa affixed o
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such instrument stemps in accordance with the provisions®

of sald statute, and vhich fixes a tax dased upon the amount
of the notes or obligations resorded by the instrument riled
or recorded, and which provides that *payment of the tax . . .
shall be evidenced by affixing the stamps iseusd by the State
through the State Treasurer and the County Clerks as pre-

soribed in the statute. The statute specifically provides
as followat -

*, . . eaoh County Clsrk shall be entitled
to retain as faes of offlee for handling sald
etamps, five (5%) per aens of the amount of
soney resceived from the sals of suoh stamps,
provided such fes for any one calendar month
shall not exoeed One Hundred ($100.00) Dollars,
said five (5%) per cent to be retained by the
County Clerk when remitting to the Btate Treas-
urer as sbove provided; . . .* -

. ¥o understand thal the faost situation you ask
about arose when a person pald the stamp tax in question to
a County Clerk under protest in writing under the procedure
presoribed in Artiole 7057b of Vernon's Annotated Revised
Civll 3tatutes of Texas, but falled to file suit %o recover

said tax within 90 days. B5ald Artlols 7087b reads in part
as follows:

“Seo. 1. Any peraon, firs or eorporation
who may be rsquired to pay to the head of any
department of the 8%ate Governmend any osocupa-
tion, gross reaelpt, franchise, license or other
privilege tax or fee, and who believes or con-
tends that the seme is unlawful and that such
publioc officlal 1s not lawfully entitled to de-
mand or colleoct the same shall, nevertheless,
be required to pay such amount as such pudblic
officlal charged with the collection thereof may
deer o he due the State, and shall bs entitled
to scoompany such paynaa& with a written protest,
setting out fully and in detall each and every-
ground or reason vhy 1t is contended that suoh
dezand 1s unlawful or unauthorized.®"

*Sec. 2. Upon the payment of such texes or
fees, accompanled by suoh written protsst, the
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Saxpayer shall have ninety (20) days from sald
date within which to file sull for the recovery
thereof in any ocourt of gompetant Jjurisdicsion
in Travis County, Texas and none other. . . .*

Ve have heretofore held in Attorney General's Con-
ference Cpinlon No, 3061, 4sted June 17, 1939, that this Sax
levied by 2aid Senate pii1 Wo. 24, 46th Ltg&sinturo. Acts
1939, {(Artlole 7047e) is an execise tax upon the privilege of
using the pudlic records and not a tax upon properiy. See
also the case of City of Abilene v. FPryar, {0%. Civ. App.)
143 8. ¥, (24) 854, which held thet the original recordl
stanp tax statute, prior to its anendment by sald Senste Bill
Ho. 24, was a tax "upon the privilege of the lien haolder to
acquirs the hensfite of the reglatration laws”, The tax in
question, belng a privilegs tax, is a tax that can be pald
under protest *to the head of any depariment of the State

‘Governaent® as provided in the protest statuts.

_ Yo are not unainiful that there might de a gnestion

as to ¥hether or not payment of stamp taxes could be made %o

a County Olerk under sald protest statute {Artiole 7087b) because
said protest statute applies when a pereon *"may be required to
pay to §he head of any depsrtment of the State Government any
ococupation, gross receipt, franchise, license or other priv-
1lege tax or fee", and there might de a question as to whether
or not a County Clerk is the head of a department of the

Stase Government: dut we 4o not believe it is necessary to

pass on that queation in answering your lnguiry.

We will now examine the part of Artlele 7047¢ quot-
ed above that makes provision for each County Olerk %o re-
oeive five per cent (5X) of the money reosived from the gale
of the stamps. It says that the *County Clerk shall bde en-~
titled to retain . . . for hendling said stsmps, five (5%)
per cent of the amount of moasy resceived froa the sale of
suoh stamps.® The atatute says that the Clerk shall retaln
the money *for nandling sald stamps®, and it is the stanps
s0ld to which that provision refers. From this we conclude
that the authors of the statute intended that the (Clerk who
made the sals should receive the compensation, If the Clerk's
right to ocollect the five per cent (5%) to which he is en-
titled for handling the stampa and the sale thereof is post-
poned ninety days beoause of certzin legal delays as outlined
in your letter the same rule would apply, that is, the Clerk
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who made the sale, and not the Clerk who had taken office
later, would be entitled to the compensation. The statute
says that the money he shall retain shall de *five (5%) per
cent of the amount of money received from the sale.” The
sale takes place when ths stamps ars delivered, and the
money is reaceived at that time, although it may be "tied up*
for a period of time bescause of certain legal proceedings.
When the time does come that five per oent (55? of the
money received from that sale can be aotually taken by the
Clerk as a fee for handling sald stazps, it is a fees for
the month in whioh the sale was made. .

. Our answer to your first gueetion is that the five
per cent (5%) commission should be applied against the #100.00
monthly limit allowed by the statute to the month in whieh 1t
is colleoted. '

_ Our answer to your second queation is that in the
fact situation you ask adout, in which a new Clerk took offlce
after the monsy was gollscted but defore the money was re-
leased from the suspenss fund, the retiring Clerk vho oolleet-
sd the money is entitled to the five per cent (8%5) commission.

¥We wish to advise that we are not passing on a
situation in which the payment of the five par cent (5%) fee
for handling the stamps is delayed for more than a year after
the County Clerk ceases to hold office because of a protsat
sult being filed and litigated. Such a situation might in-
volve a sonstrusction of Artiole 3892 of Vernon's innotated
Revised Civil 2tatutes of Texas, vhich provides that fees in
sertain instances shall be peid into the County Treasury and
not to the officer *in the event the officer earning the fees
that are dslinguent has not collectsd the same within twelve
months after he ceasss to hold the offlce.™

Yours very truly

ATTCRNEY GENERAL OF TEXAS
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Ceoll C. Hotsch

N _ Assistant
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