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CILtE NO.D.33 A ')

GErALD C. MANN
ATToRNEY GENERAL

OFFICE OF THE ATTORNEY GENERAIL OF TEXAS
AUSTIN
Honorable Faires Wade
County Attorney
Rockwall County
Rockwall, Taxas

Dear Sir: Opirion No. Q=32R7
Re: I8 a ocngte

- noighborlng o
s looal constad

arrent -of arrest,

he bund of the de~

fropise to sppear eny time
‘iven notice LY the Juse
the pesace o nrnsoeut-

Your necent requeat
ment on the above\ staled ques

an epinion of this’ Gbpart-
tich has been raceivaa.

al constable Lae asked ms whether or
kled to mileags expense when he goss
ing oounty and with the 10@&1

Yy _ZXhe Justica of the peace or proseecuting
attorney in tha county in whieh charges hnvg been
filed, . o &

., . . The constable here took & warrant of
arreat into the neighboring ¢ounty and with the
local officer there made the arrest., The losal
oonstable then epproved the bond and released the
defendant who sgreed to a:pear when givea npotice
to 40 50 by the loecal offiecer., The guestion ls

o

WO COMMUNICATION 18 TO BE CONSTRAUED AS A DEFARTMENTAL OPINION UNLEES AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

.

130



Honorable Falres Wade, Page 2

cen the constable here collect milease for
going end coming in meking the arresat and
approving the bond, . . ."

Article 1085, Code of Criminal Procedure, reads
in part es follows:

"The following fees shall be allowed the
sheriff, or other peesce officer performing
the same services in misdemsanor cases, to
be taxed egainst the defendant on convietiong

"
LI N

"4, TFor taking and approving each bond,
and returning the same to the court house, when
necessary, one doller end fifty centa,

"l » .

*1l1, For each mile he may be compelled to
travel in exeouting ceriminal process and summon-
ing or attaching witness, seven end one-half
cents, For traveling in the service of process
not otherwise provided for, the sum of seven
and one-half cents for each mile going end re-
turning. If two or more persons are mentioned
in the same writ, or two or more write in tha
same ca&se, he shall charge only for the dis-
tance actuslly and necessarily traveled in the
same,"

It is necessary thet we bear in mind that the fee
stututes are strietlr conetrued and fees by impliecation are
not permitted. It is a very settled principle of law that
a constable, who is compensated on & fee besls, 1s not en-
titled to any fee &t all in a misdemeanor case unless a
convietion is obtained. (Texas Jurisprudence, Vol,. 34,

p. B0B; McCalla v. City of Rockdale, 246 S. W. 854 )

Article 1085, supra, expresaly provides fees as
compensation for the particular services enumerated thera-
in and unles= the particular service is actually performed
the officer is entitled to no fee for such service, The
fees provided therein are allowed only when such services
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are actually performed by the officer. Under the factis
stated in your letter 1t is apparent that the ¢.nstable
traveled ip a neighboring county with a warrant of arrest
and approved the bond of the defendant and releassd him
on his »romise to appear when notified by the justice of
the peace or srosecuting attorney in the county in whieh
the charge was fijed.

This department held in opinion No., 0~1240 that
a constable has legel suthority to serve e warrant of
arresat outside the precinct and county of his residencs.
A copy of this opinion iz enclosed for your informstion.

In view of the above stated feots and Article
1065, supra, you are respsctfully advised that it is the
opinion of this department that the conastable is entitled
to One Dollar and Fifty Cents ($1.50) for teking and ap-
proving the bond of the defendant., You ere further advised
that the consteble is entitled tc sBeven and one-half cents
(74¢) for each mile he was compelled to travel in execut-
ing the warrant of arreat; all of said fees to be charged
against the defendant upon convietion,

Trusting thet the foregoling fully answers your
ingquify, we are

Yours very truly
ATTORKNEY GFNERAL OF TEXAS

Lileet ttict. .
By

Ardell Willisms
Assistant

ADTROVITYAR 13, 1941
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