OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Honcrable Joe C, Gladnay
Criminal Diastriot Attoraey
Henderson, Texas

[
Tear 3irs Attention:

Cpinicn Ho.
Re: Would

nigde-
“rovided in Arti-
Article 794, Code

publi¢ roads, bridg<s and
>her wublic works of the

to utilize the 1abor of persons
sonvicted of misdemeancr's, &8 -ro-
vided in Art. 793 and 794, C.C.F,, On
ublioc roads, bridges and other publie
works of the County, would it be nec~-
agsary for the County to establish a
County farm or a County work house?

v2, If the Commissioners Ccurt, by proper
order, used such labor thsn would it be
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mandatary on the Court to pay to the
Officers the fees ag provided in Art
1¢1S C.C.P., since all Officers in Rusk
County ers cocxzpen ated on a salary,

and what provvision 1s made for the
rayaent by the Court of the fine?

"3. Rusk County has a population of 351,008,
. ifiowover, 1t 1is my understanding that
all the stetutos providinx for paying
ccnvicts who worik 1n dlscharge of their
fires have been held uncoartitutional
~where it has boen attompied to allow
taen leas than $3,00 a day. Ax I

rirht 1a this snd is8 $3,0C a day the
lgast azount that could be allowed

sucili labor?

%4, If the fine z2nd c¢cost assessed is less
than 230,00 eand the defandant warks
gamse out, would he have Lo worz ten
devs?

wATt 764, CsCoP., providss that a Comnizsion-
srs Court may provide for a work house :nd the
astablishrzent of a County Zsim in conasction
therewith, 3eotion & of sald Art provides 'they
shall be put to lator upon yublic roads, bridges
and other public works of the County when their
labor cannot be utilized in the County workx house
or County farm', The constructio- the wrlter
-places on that stutute is that belfors conviets
ocan be placed unon nublie roads, bridges or
other publie works uf the County there nust bde
in existance a County work house and County
ferm, and, therafo.e¢, the firat quostlorn should
be answered in the negative,

*Tn anaway to guestion Number 2 it is the
oplnion cf {he wriier thut sinee all officers
in Rusk County are pald & salary thet it would
not be reosasSery for the County to ray the fees
alloweld by law tc the various officers &g it
would =eroly be transferring the money from ogze
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fund to another, Art 1055, C.C.P., :rovides
that the County shall te 1iable for cne-half
of the fees of the Cfficers of the Courty
wher Uthe defendant fails to poy his fine or
lays it out in jJadl or works it ocut dut makes
pe provisler for the payment of the fine,
Tharefcre, it s the opinion of this writer
thas Lhs Cocunty wculd rot be lisble four the
Tins where 1t hed utilized the labor cf a
persod owing the oere,

"I enswer te cauwastion Numbar 3 it is
my opinlon thet Art 793 €.C.P,, contreclls
and that $3.00 e dey is the emount to be al-
lowed,."

Articles 7¢3 apd 724, Verncn's Annotated {ode of
Crimiral Preoscdu-s, rezd =3 follows:

"Art. 793. ¥Fhrer a dafendant is conviot-
ed of 2 misderca~eor 2nd hig ruaishzent 13 asz-
ssared &t 2 pecunlary fire, if he 15 unubdle
to pay the fine and costs sdjudged against him,
hs may for such tizs ns will setisfy the judg-
nent be put tc work in the workhcuse, or on
the county fara, or nublic improvemants of
the county, es5 nrevided in the succeeding
article, or i{f there be nc such workhouss, ferm
or imcrevemeonte, bs chal) be impriczocad in jail

“for a sutficient length of time to dlackarge
the fil) grmount of fiza and costes adjudged
aralinst him; retirp such leber or impriscament
at thres é21lzve fov enck day thereof,

rirt, 7904, Yhere the punishment assaessed
ir & conviction for misdeireenor is conflinement
in jall for rore than one dsy, or where in
guck convieticn the runishzent 13 agzsessod
orly 2t a pscuniary fine and the rarty so con-
victed 1s unable to pay the fine and ccsis
adjudzed azainst him, thoss 80 c¢oavicted shall
be recuired to de saauel labor in ecesrdznce
with the »rovisisns of tulis article under
the following rul:>3s zad rarulations:
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*l. =Fach commizsicners court may provide
for the srectlion of 8 worthou:e =nd the estab-
lishnmerit of a county Tarm 4ir connection thore-
vith for the purzose of utllizing the labor
of said parties 30 oonvioted,

"2. oOuch serms and workhouses shall be
undser the control and manazexzent of the com-
aissicners ccurt, snd said ocourt may adopt such
rulas &nd rogulations rot ineonsistent with
the laws as they deem nscessary for the suc-
cessful msnegement and cperation of sald inp-
;:1tuticns and for effectlively utilizing ssid

bor.,

"3. CSuch ovarseers cnd gurrds aay be em-
ployed under the autherity cf tke ¢crmissicners
court aa may be necessary to prevent escapas
and tc eanforce suck labor, and they shall be
pald out of the county tressury such compenss-
tion as said court msy crescribe,

*4, Trose 8o cocvicted thall be so ctuerd-
ed while at work as to preveant escape.

"%, They ashall bs put to ladbor upon the
publiec rosds, vtridges or other public works of
tha county when thelr labor cannot be utilized
in the county workhouse or county farm.

"8, They shall be reguired to lador not
leas inan oizht zor rore thon tor Lours each
day, Suntaya excapted, No person shall sver
be required to work for :ore than ons year.,

wy . Cne who refusas to labor or is other-
wise rafractory or insutordinate may he nun-
ished by solitary confizement on brasad and
water cr in such othar =enner sa the commis-
si:ners court may direct.

g, “Whea 10t -t labor they zay be confined
in Jall or tus worrhouse, as may De most ocon-
vanient, or -8 ths rsmlations of the commis-
gicners court may preacribe,.
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"9, A ferale shall in n- case be regquired
toc do manual labor except in the workhouse,

*10. Ons who fro: s:e, dissess, or other
rhyaical or mﬁntal;disability is unable to do
zaenual lsbor shall act ve required to work,
sut shall romain in Jail until his term of ixm-
prisonmant is ended, or until the fine znd costs
adjudzed a:alinst him are discharged according to
law., I'ig inability to do manual labor may be
determined by a phyaiclan appointad for. that
purrose by the county Jjud: e or the commissicners
court, wko shall be pald for suoh service such
coapensation es said court mey allow,

~*11, Ons convic*ed of a nisdermorrtcr whose

puniaﬁment gither in whole or ia part is im-
orisonment in Jall mey avold manual lebor oy
vaynnt intc the courty treasury of one dol-
lar for each day of the term of his imprison-
m+nt, and the recei-t of ths county treasurer
to that effect shall de sufficlant suvtbority
for the sheriff to detein him in jail without
lebor,.”

Seotion 3 of Article 391Pe reads es follows:

*In all oeses where the Comrmissioners?
Court shall have determined thzat county offi-
cers or yrecinot officers ia such county
shall be compensated for their servicas by
the payment of an annual sslury, neither the
State of Texas nor any county shall be charg-
ed with or pay to any of the officers so
compensated, any fes or commlssion for the
perfermance of any or all of the dutles of
thelir offices but such officers shall recelve
said salery in lieu of all other faes, coin=
missioners or ocompensation whioh they would
otherwise be authorized to retain; provided,
however, that the asseszor »nd collector
of taxes shall continue t¢ collect end retain
for the benefit of the Officers' Salary Fund
or funds hsesreinafter provided for all fees
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and commissioners which he is authorized
uander law to collect; -nd it ahall be his
cuty tc 2coount for 224 to cay all suon
nonies received Ly hix into the Tund created
and pgrovided for udiar the provisioprs of
tiis sot; proviced further, thet the sro-
visioas of thls Suollor -hall nnt affect
the ssymant of costs in olvil cases by thas
5tate Lyt a1l suolk costs 29 pald shall ba
accounted fcr vy the >2fficars esllsciing
the seane, 28 they are raguired under tie
»rovisicee or this fet to account for fews,
comissicners end conta cellected trow
privete partles,.”

The Taxas Court cf Criminnl Appeals his haratoe
fore hsld that Articles 7¢3, 798, 794a, 764D, 7040, 2nd
7944, Verncn's Annotated Tode of Criminal Frocedura, wsre
unc:nstitutionsl for Lis reasons sat forth iz Extertes
Ferguscn, 132 S, w. (24} 408, Therofors, %s ars not con-
cernsa witl: thran stitutee., Towever, the origipal Arti-
cle 795, Code of Crimlnel Procelurs, guoied above, was
uphald in the adove xzeontioned c¢sase,

It w111 be nsted that Seotion 1 of Article 794,
Code of Criminal Frocadurs, msrsly proviles "azch Cowmis-
slcners' Ccurt »ey nrovide for the ereection of a1 worke
house &nd ihe estabilshzent of & couaty faurm in conneo~
tion therswlth for the purrose of utilizing the lebor of
sald zarties so convioted.” 3eoction & of ssid Article
providas; "Thay shall ba nut tc labor upoa tihe zullle
roads, bridzes or other publle works of vha 2ounty whan
their lator <2120t be utllized in the coaaly workiouce
or coundy farm.,”™ 8actico 1, adbove quotad, lg 5% xpanda-
tory, erd it 12 witLir the dissretion of the Conmissicners?
Court whether or not they proviéé for the srecticn of &
workhouse cnd the estecblishzont of & county ferm. Seo-
tioa & provides trat wihaen the lusbor of tke ccunty eonvicts
caniuol beo utilized iu the county workhcuse or county farm,
thay shell Te -ut to labor uson the publle ~oads, bridges
ox cthar pudlie worxs in tae courty. It 12 slso to be
noted that Article 793, Crde of Crimiaml .Jrsocadure, spacie
ficalily provides that whes ¢ de?endant is convicted of a
misgdensazor and hie punisarent 1s assessad =t & edounisry
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fine if he i3 upable to pay the fine and costs adjudged
ezdinst him he may for such time as will satisfy the judss
nant be put to work in the worikhouse, or the county farn,
or a public lumproverent of the county as provided in the
succoeding zrticlss, tTherefore, your first question is
respectfully answered in the negntive,

Artliecles 1053, Code of Criminal Procedure, reads
as followst

"T'he county shall zct e liakle to the
officer and witness having costs in a nisde~
moanor case where defendant jaye his fine and
costs. The county shall be liable for cne-
half of the fees of the officers of the
Court, when the defendant falls to pay his
fire and lays his Tizne out in the coanty Jail
or discharges the same by means of working
suéh fine cut on the couaty reoads or oa aay
scunty rroject, 4nd to oay suek half of ocsts,
the County Clerk shall issue his warrant on
the County Treasurer in favor of such officer
tc be p2id ocubt of the Road and bridge Fund or
other fuands not otherwliss approoriasted.”

Considering Articele 1055, supra, end Section 3 of
Article 3812s, mupra, the Commissioners' éourt is 20t author-
ized to pay the officers who are compensated on an annual
gelery basls the compensation provided by Artiecle 1055,

There is nc provision whatever authorizing the county to

pay the fine of & defendant who satisfias the fine and costs
assessed eagalnpst him >y working in the workhcuse cr on the
county ferm or publie improvements of the county or wherse

the defendant 1s imprisoned in Jall for & sufficient length
of tizo %o disoharzs the full amount of the fine and costis
adjudred againat him,

In answer to your third question, it i3 our opln-
ion that Articls 793, Code of Crimiral Procedure, controls
and that 23,00 per day is the amount to be allowed.

With referencs to yzur fourth gquestion, we call
your attention to ths case Ix rarts Young, 136 3. W, (24)
883, Referring to Article 793, Code of Criminal Procedures,
the court salid:
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*We are impressed with the 1det that
such article is a general one, and applies
to eny and all nisdemeanors ¢enerally, un-
less there should appeer in such Code & —core
srecific one deallng with some subject there-

in., In our ssarch theresfor we c¢cume in ¢on-
tact with Art. Q?D C: C. P-- nnder tha kasle

- uai e e o Vah W AW e e

ing of fJudzzent In Justioce Court.' +hish
reulds as rollows:

"'i defendant plaged in Jall on acecount
of Tailure to pay the fine and oosts c¢an dbe
discharged on habeas corpus by showing:

*t1. That he is too poor to pay the
fine and costs, and

*12, Thet ha has remalned in Jall &
sufficjant langth of time toc satisfy the fine
and cbats, at the rote of three dollers for
each day.

"iput the defondarct shall, 1in no case
undor this erticle, be discharged until he
Lhas been impriscned at lezet ten daysj end
a Justioces of the peace may discharge the do-
fandent upop his ahowlng the yams causs, by
applicetisn to such Justice; and when such
epplication is gronted, the justice shell
nota the seme on. his dockat,!?

"It {8 owr koldirg thet Artiels $20,
curra, rrovents the discherge of any parson
by means of a writ of habsas oornus whc 1s
conpelled to lay out his fine znd costs in
Jasl, which wes levied in & Justice ccurt,
until he hag served at least ton days in jail,
At auch tirme he is entitled to the writ of
irabean corpus, snd shall bde allowed the sum
of three dollars per day for sach day he re-
mained in jail, and if such amount would
have dischsrgsd the fine and ¢osts, Le would
be entlitled to his dliecharge on & habesas
corpus nearing, ©x rarte Mslauzkhlin, 124
Tex. Cr. R. 40, 6C 8, W, 284 738; <&x parte
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rernandez 122 Tex, Cr. R, 841, 87 3. ¥, 24
578, ¥ ia this holding may opsrate as a
seeminp injustice to the relator herein, com-
pallin; him to serve ten days in jail for a
.14 fine, its correcfion is a matter for the
lagislature rather than this court. The
atatute is plain and we must follow it,

*We thersfore hold lLerein that relstor
wou¥4 have to elther ey his fine and ocosts
in the Justice court, or serve at least ten
days in jall before being entitled to his
discharge herein by means of a writ of habeas
corrus.”™
In view of what has been said in the nsbove mention-
ed case, we respectfully enswer your fourth queéstion in the
affirmative, when the oonviection is obtained in a justioce
court. - However, whean the conviction 1s obtalred in a county
oourt, the question ia snswored in the negative.

Trusting thet the foresgelnz fully enswers your
inquiry, ws are

Yours very truly

ATTORNZEY GUNERAL CF TIXAS

[filetl ()l

FIRQ” A°QIST Ardell ¥illlems

APPESVED APR 2, 41
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