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OFFICE OF THE ATTORNEY GENERAL OF TEXAS ‘
AUSTIN

GERALD €, MANN
ATTORNEY GRNERAL

Honorable Charley Lookhars
State Treasurer
Austin, Texas

Dear B8iri Opinion !o. R
Ret L private un-
in-
lxaballty
8,
st

under Arti- o ?0470,
YA C.8., as anended by
ngte Bill 9%, Forty- ;
seyénth La;islaturo

QU County GClerk
¢ c-untr o ertnin Mar opinion as to
nqndnent \$o -rticlo 7047-e, R.C.4,,
passed b{ the 474h Leginlatyre, exempts private
banking inseti uti»a- artigulsrly W, L, Xoody
fpan Sorporated), Galveston,
. x lev 24 by the amendment on

. . ¢tter to have refersnce to Senate Bill o7,

Forty~-seventh Legislature, 1941, reocently passed LY the Leg-
wiioh ssended aonut- §111 £4, Forty-sixth Legise-

lature, i939 oommonly known as the Note Stau? Recording

Tax Aet and codified as Article 7047¢, Vernon's Annotated

Reviged Uivil Statutes of Texas,

The Note Etamp Bncordinc Tax Aot, to-wit, saild
Article 7047, providca that *no. . . instrument ehall be
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filed or recorded by any county clerk in this Stste until
there has been affixed to such instrument stamps in acoord-
ance with the provisions® of said statute, and fixes a tax
based upon the amount of the notes or obligations ucourgd
by the instrusent filed or recorded, snd provides that “pay-
ment of the tax ., . . shall be evidenoed by sffixing the
stamps 1ssued dy the State through the Btate Treasurer and
the County Clerks"™ as prescribed in the statute,

Senate Bill 97, passed by the Forty-seventh Legis-
lature, shanges the taxing section of the law, to-wit, para-
graph ‘n). by adding lenguage, as followal

f. « . nor shall this seoction apply to inetru-
ments, notes or other obligations teken by or on be-~
- half of Rational Bankzng Associations organited under
the laws of the United States, nor instruments, notes
or other obligstions taken by or on behalf of Btate
Banklng Corporetions of the State of Texas created
undcr' 1tle 16 of the Feviged Civil 3tatutes of Texas,

L ] . L ]

It will be notlioced that the only “"State Banking Cor-

porationa® exempted by s2ld Senate Bil)l 97 are those “oreated
under Title 18 of the Revised Civil Statutes of Texss." %An
examination of said Title 18 dlscloses thet the only refer-
snae made in it to privete banking institutions is in Artiole
841 (Chapter 8, Title 18, Revised Civil Statutes of Texas),
whioh reads as follows: _

"It is hereby declared to be the publie
polioy of this State that no additionsl orivate
banking institution or business shall be organ-~
fz0d or established, and 1t shall be unlawvful
for any person, asacciation of pereons, partner-
ships or truatees acting under any common law
declaration of trust to hereafter corganite or
establish, Degin or resume the operation of any
banking institution or dbusiness within Shis
8tate. It shall be the duty of privaete individ-
usls or firms engaging in the banking business
to ugse after the name under which the bueiness
is oconduoted, the word in parentheses ‘unincor~
porated!, snd fallure to 4o so shall subdjeos
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the offender te a penalty of one hundred 4ol-
lars to be collected in the manner provided
in Argiecle 491."

We assume that the private banking institution to whioch you
{origegac eatablished before said Artiocle %41 went inte effest
n .

Title 18 provides for the incorpotration of various
kinds of banking institutions, oreates the office of Banking
Commissioner of Texas and givees sald officer certain povers,
and regulates the operation of banks in general. Your letter
shows that the private banking institution you ask adbout is
unincorporated. It bYeing uninsorporated, we are unable to
see how 1t gould be ‘oreated under Title 16.% Therefore the
exeaption oreated by sald Senate Bill 97 doces not apply teo it.

We will now teke up your other question. Chapter
9 (Artioles 842 to 048 inclusive) of Title 16 of the Revised
Civil EStatutes of Texas was enacted by the Thirty-sixth lLeg-
islature in 1917, and it provided for the organization asnd
operation of loan and investment companies. The companies
organized under said chapter are commonly known as Horris
Plan Banks, although that name is not used in the bLody of the
statute, bdut it iz used in the heading of sald Chapter 0
(Artioles 542 to 548 inclusive) in the reccdification of the
Revised Civil Statutes of Texss sdepted dDy the Thirty-ninth
Legislature in 1925, Ve assume that you have refsrence to
the oorporations organized under the terus of ssid Chapter
2 and known ae Norris Plan banks. :

Chapter 9@ of Title 16 remained unchanged from
1917 until 1939, and during that time Artiole 3408 in saild
chapter granted powers %o the corporations organized there-
under in langusge as follewse!

*Zvery lcan and invesinent coapany, in 2441~
tion to the powers oonferred upon dorporations dy
the general corporation law, shall have the fellow-
ing poverst

*1. To lend money and to deduct intereat there-
for in advanoe at a rate not to exceed six per cent per
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annuz, and in addition to require and receive
uniform weekly or sonthly installments on its
certificates of indebtedness purohased by the
borrover simultanecusly with the said loan trans-
agtion, or otherwise, and pledged with the sorp-~
oration as securlity for the said loan, with or
vithout an sllowanos of interest on such install-
ments,

2. To sell or negotiate bonds, notes, certi-
ficates cf investzent and choses in action for the
payeent of money at the time, elther fixed or un-
certain, and to recelve payments therefor in in-
stallments or otherwlse, with or without en allow-
ance of interest upon such installments. :

"S. To charge for s loan made pursuant to
this artiocle one 4ollar for esach fifty dollars or
fraaction thereof loaned, for expenses, including
any examination or investigation of the character
and oircumstances <of the borrower, co-maker or
surety, and the drawing and taking acknowledgment
of necessary papers or other exnenses inourred in
making the loan; no charge shall be collected un-
leas & loan shall have been made as a result of
such examination or investigation."

In the ocase of Xaliski v, Gossett, 109 B8.¥, (24) %40,
(¥rit of error refused) decided by the Court of Civil Appeals
at San Antonio in 1937, it was held that sorporations organ-
ized and operating under asaid Chapter 9 of Title 16, to-wit,
Morris Plan danks are not corporations “with banking and
discounting privileges.* That being true, they are not Btate
Banking Corporatiocns,

In 1939, by Senate Bill £68 entitled *Powvers of
Morris Plan Panks Enlar%ea,“ the Legislature changed para-~
gravh 2 of Artisle 548 {ahbove quoted) to read as follows:

"2, To receive money on time deposits, and
to purchase, sell, discount, or negotiate bonds,
notes, certificates of investment end ochoses in
sction for the payment of money &t & time either fix-
ed or uncertain, and to receive payments therefor in
instsliments or otherwise, with or without an allow-
ance of interest uvon such installments. To purchase
stook in Federal Devosit Insurance Corporation. As
amended Acts 1939, 48th Leg., p. 72, Seo. 1.*
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Said Senate Bill 268 alao »sdAed s new articls known as
Artiole 848a, reading as follows:

*All corporations now chartered under the
provisions of this chapter mey adont the powers
herein granted by filing a csrtifioate to such
effeot with the Commiselon of Banking, provid-
ed however, that the incorvorction of corpora-
tlons 1n the future under this ochapter shall
neke aprliocation to the State Banking Board and
be governed by the provisions of Chanter 2 of
ghis ;1510. Aded Aots 1939, 48th Leg., p. 72,

e0, 2,

On November 7, 1939, this department held in At-
torney General's Opinion No, 0-1542 that said *"Senate Bill
268 oonstitutea the ocorvorations areated under Chapter 9,
supra (Ch, 9 of Title 18) aorvorate bodies with banking and
discounting privileges, within the meaning of the Consti-
tution, upon their ocompliance with the requirements of the
a0t itself, the amendments thereto, and the constitution.”
¥e still adhere %o that ovinion and the reasons given there-
in, and we are enclosing a copy of the same,

The exemption oreated by the Note 3tsmp Recording
Tax amendment, to-wit, Senate Bill 97 by the Forty-seventh
Legislature, applies to "notes or other obligations taken
by or on behalf of Btate Banpking Corporstions of the State
of Texams orested under Title 18.% Are dorris Plan dbanks
*State Banking Corporations?® Under the holding of the
case of Xalliskl v, Gossett, supra, they were not under the
gtatute as 1t read at that time, whioh was prior to the
passage of Senate Bill 268 (entitled *Powers of Morris Flan
Banks Enlarged®) in 1939; but under the holding of Attorney
General's Opinion No. O-154£ seid Senate Bill 268 made them
Btate Banking Corporations “upon their compliance with the
aot itself, the anendments thereto, and the Constitution.®

Our answer to your first question is that notes ani
other obligations taken by or on behalf of private unincorpor-
ated henking institutions are not exempt from the tax levied
by the Note Stemp Recording Tax Act as smended by Senste Bill
97, Forty-eeventh Legislature,
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L, Our answer to your second question is that notes
. and other odligestions taken by or on dehalf of MNorris Plan
Banks are not exempt if sald institution was incorporated
prior to the passage of 2enate Bill 268 in 1939 and has not
since asdopted the powers granted by said Bill; but such notes
and other obligations are exempt if sald institution was in-
corporated since the effective date of sald Ssnate Bill 268
in 1939, or has sdopted in the manner prescridbed dy the stat-
ute the additional powers granted by sald Senate Bill 268.

Yours very truly
VED AFR 16,
%‘4 ATTORNEY OEKERAL OF TEXAS
PIRST ASSISTANT [é'a.ﬁ @ m

ATTORNEY GENERAL Ceoll C. Rotsoh
CCRt §s Assistant




