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Artic le 1577

e amount necesaary for
, does the Court have au-

ing notice of Pe sale by posting or publiontim?

\\ \hg £ your opinion is that Article 1577
co¥erg such males is it not a fact that &

deed ]?/ undsr same legal m every respect and
fully b ing and protective?®

The statute books of this State centain only one
general statute regulating the sale of county real estate.
It is Article 1577 (R.C.8., 1925) vhich governs sales of all
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county lands except those belonging to the Qounty free
school fund. The latter are controlled by special pro-
visions of the Constitution and Statutes which 4o not con-
sern us here. See logan v. Stephens County {Civ. App.
1904) B S. W. 109, (affirmed, 83 8. W. 365, 98 Tex, 283.)

Article 1577 (R.C.S., 1925) reads as follows;

“The commissioners cour:t may, by &n order
to be entered on 1ts minutes, appoint & commis-
sioner to sell and disposs of any real estate
of the county at public auction. The dsed of
such comnmissioner, mede in conformity to such
order for and in behalf of the county, duly
acknowvledged and proven and recorded ahall be
sufficient to convey to the purchasers all the
right, title and interest and estate which the

- county mAy have in and to the premises to be
coanveyed. Nothing contained in this artiocle
shall suthorize &ny csommissioners court to dis-
pose of any lsnds given, donated or granted to
such county for the purpose of education in any
other manner than shall be directed by law."

It 1s generally held that the county commissioners’
. court, as the agent of the county in its corporate capacity,
must conform to the mode prescribved for its action in the
sxercise of the powers confided to it. The prescribing of a
mode for its &otion is usually held to constitute & restric-
tion to that mwode. Ferguson v. Halsell, 347 Tex. 321; Llano
County v. Knowles (Clv. App., 1865) 29 8, W, 549; Spancef v.
Levy (0iv. App., Austin, 191K), 175 8. W. 550, Evror Refused.

"Although thia Statute (Article 1577) is
parmissive in its terms, yet it is the only
mode expressly pointed out in the general laws
of this Stste by which the County Court can
diveat the County of its title to its real es-
tate." PFerguson v. Halsell, supra,

Thus an attemplied sale not mhde at public outery
nor in the mamner provided by Article 1577 has been held to
confer no title upon the purchager and to pass no title out
of the Comty. Bell County v. Pelts (Civ. App., 1909) 120
8. W. 1065 {(reversed on other grounds, 132 8. ¥. 123, 103 Tex.
616); Perguson v, Halsell, supra,
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It has &lso been held that the comissioners?
court 18 without authority to restrict in any vay the class
of purchasers by restricting the use to which land &0 con-
veyed may be put. Thus a sale of county real estate under
an order which provided that the property should be useld
only for educational purposes waa declared invalid. Llano
Qounty v. Johnsen (Civ. App., 1895) 29 3. W. 56. We quote
the following excerpt Irom the Court's epinion:

"The property, so the deed recites, was
sold under the semblance of & public sale, to
the highest bidder; but being sold under the
order set out, that required it to be sold and
used for educational purposes, vas vell calcu-
lated to deter and hinder & sale of the proper-
ty for & falr price."

You vill note that Article 1577 groudes that Coun~
ty real estate be sold at "publioc austion,” but that it is
silent &3 to any regquirement that the sale be advertised.

An "auotion" is & publio sale of property to the
highest bidder. Webster's Nev International Unabridged
Dictiomary (Secend edition, 1938). Public auction 18 syn-
oaymous with public sale. In re Newdbrough, 23%6, X. W. 233,
25% Mich. 170, 35 Words & Phrases (Permanent Bdition) 45.

The word "public® connotes generel Imowledge or
notice. It 1s defined se meaning “open to the inowledge or
viev of all; generally seen, known or heard; without privecy
or concealment." Webster'a Dictionery, supre.

A public auction of which no notice vhatsoever
vas given and vhich wvas not in some manner brought to the
:;imtim of the public would be a pudblic avection in name

y.

In discussing the question of sale of county »real
estate under Article 1577, the Amarillo Court of Civil Appeals
used the following languagei

"We find no statutery provision directing
the method, manner, or length of time that such
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real eatate must be advertised before it may be
80ld at publio auction. The term ‘advertise-
ment! is synonymous with notice and is a means
or method of attracting public attention, The
object of the statute in providing for sale at
public auction 18 to secure to the county a

fair price for the property." Ravards v, Lub-
bock County, (Civ. App., Amarillo, 1930), =3 S.W.
(2a) 482,

Just what manner or amount of notice wvould be auf-
fleiont seems to be 8 matter left within the sound discre-
tion of the commissiocners! court.

While some other type of notice might be suffi-
cient, this department in its conference opintion Ro. 2849,
dated April 29, 1931, has recommended that the notice pro-
vided in Article 3808 (R.C.S., 1925) for sales inder levy
of exscution be given., Conference Opiniocns, Vol. 6%, pp. 212,

The aaﬁa identical notice is required by statute
to precede public sales of property belonging to estates of
decedenta. 3Sae Articles 3558 and 3573 {R.C.3,, 1925),

Therefors, in answer to your firat question, it
iz the opinion of this department, and you are so adviassd
that a reasonable posted or published notice by the commis-
sioner appointed by the court would be required fHy & valid
sale of ree) estate acquired by the county by deed. While
no particuvlar type cof notice is provided ror by Statute,
this department apain recommends tha&t the county follow
Articles 3804 and 3808 in giving such notice,

L8 we have pointed out above, all real estato
whick the county may wish to dispose of, except lands be-
longing to the county publie free school fund, nust be sold
in the manner provided in Article 1577. Surplus right-of-
vay property is not land belonging to such school fund, and
muat ba 8014 in the manner provided in said Article. We,
therefore, answer your second question &8 ve &nswered your
first, that 13, & reascnable notice by posting or publication
13 requirad and we likewise recommend the notice required in
execution sales,
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In ansver to your third question, we direct your
attention to the following portion of Article 1577y

" & & & The deed of such commissioners,
made in conformity to such order for and in
behalfl of the cowmnty, duly acknowledged and
proven and recorded shall be sufficiemt to
canvey to the purchasers all the ri@ti title
and interest and estate [ comnty me
have In g:ﬁl to the premises to be conveyed.
¥ r 3 -

See alsco Hardin County v. Nona Mills Co. (Civ. App.,
1908) 112 8, W, 822, B25,

The deeds under vhich the various tracts were ac-
quired by the County vere not furnished with your request and
ve 30 not know vhat title the county holds in such tracts.

We hava therefors, ansvered your second and third questions
under the assumption that the county holds the adbaolute fee
simple title in each, and our ansvers apply only to sales of
property so held,

We expross no opinien as to the right or authority
of the county to convey porticns of tracts in whioh it holds
& mere easement., That question was not presented by your in-
Quiry. )

For your information we add that counties, in secur-
ing land for road purposes seldom acquire the fee simple title
thereto, but ordinarily acquire only an easement over such
land, thus leaving the fee simple title in the vendor.

Trusting that we have sufficiently ansvered your in-
quiry, ve are

Yours very truly
ATTORNEY GENERAL OF TEXAS

#Rr3T AGS STA | M

ATTORNEY GENERAL By )(fm

Peter Maniscalco
Assistant

OvVED APR 16, 1941
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