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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable ¥, O, Reed
Chairman of the Coamittes
of the Whole House
Austin, Texas

Dear Kr. Beed: Opinion No, O-
Ret Constitutiocnal

By your lsttex of
quested & ruling of this B¢
tionality end euforces

1941, you bave yeo~
apen the gonstitue

roquirenents of the *dus prooess”™
ieral Ugndtitution, & penal statute
paxts to be muat defins with cers
srphibited oriminal ott;gzt.
v,/ Kentuoky, 23, U, B. 3y 58
‘ 1ieg 223 8, W, 237, Reaveliff.v,
8¢ : Y’ They eonduct dondenmed ai oriminal
»us)” he plais bpecifionlly stated in order that
. : - ¥y e advised in sdvands that his eocn~
Qond. are in vialetion of the law, The first
Foxhs Fenal Code declares:

i€ dafiign of anacting this Code fa %0 defins
: sngusge every offense against ths leaws of
this“\Gtare, and affix %0 each offense its proper
punishient,"” '

Palling to meet these teste, 2 penal stetute cannot form
the baasis of & eriminel prosescution,

¥e have earelully examined each ssotion o6f
House BLll 746 4o determine whether & aot, &8 now
dramn, it containg the neseseary definiteness and cers
tainty to render 4t valid end snforseable. We have
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soncluded 1t does not in those portions hereinafter
pointed out,

Section } of the Bill provides!

*Hercafter, when a dispube shall arise detween
an employer and employees in an industry whiech is
sasential to national defense, or where the em-
ployer ias operating & hospital, pudblie untility, or
e transportetion syatem, before any strike shall be
engaged in or put into effeet by such employees, or
befor: suoch employees shell be locked out by the
enployer, a written notice shall be filed by such
employeea or smployer, as the cass may be, with the
County Clerk of the county where the industry is
gltuated, aes well 83 with the respective county
olerks of &ll other counties in whiech such Sindustry
aperates lta businessz, 1f eny, end the game is
affected by susch dispute. Such notioe by the ene
ployses sheall state that it is the purpose of suech
exployess t0 enter upon a strike and state tha
reasons and demsnds, snd such notice by the loysr
shall state that it ls the purpose of suoch employer

N to ¢loss his busineas end logk out the employees and
-‘ give the ressons therefor. K¢ such stirike shall
be entered into, and no such lockout ahsll be madse
effective, until after the lapse of not less tham
sixtiy days from and after the filing of eald notice
or notices with the County Clsrk or County Clerks
as herein provided. &Suoch notice when filed with the
County Clerk shmll be posted by him in e pudblie
plece in the court house and shall bs relsased to

the preas,

*Any strike whioh anz be called in violation
of this seotion shall be Geemed t0 be an illegal
sirike, and any lockout whieh ashall be made in
violation of this section shall be deamed to be an
11legal lockout, end any perscn asting by himself
or &8 & member of eny group or organization, or -
acting in consert with one or more other persons,
who shall knowingly grant eny aid or assistanse -
to any person engsged in amy such illegal strike,
or any such-illegal lookout, shall be guklty of &
misdemeancr, and upon conviction thereof shall be
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punished by a fine of not lea:z than One Thousand
2”1,000.00 Dollars, nor more than rive Thousend

;5,000.00 Dollers, and esach day such aid or
asplstance 1s oontinued shell constitute & separate
offense., The provisions of this section shall not
apply to employees of railroads or the nmansgement
of railroasds who are under the Jurisdiction of the
Federal Reilway Labor Act."

As 2 condition precedent €0 the operation of Section

1 of ths Bill, it is neczssary thet "a& d4ispute shall arise
between an employer end employees". The term "éispute hetween
an smployer and employees”™ is not defined. The Bill does not
provide that the dispute between the employer and employees
shall be a lsdbor dispute concerned with working hours or oonw
ditions or rates of pay, nor doea the Bill apeoify the number
or proportion of employees who must be engaged in a dispute
with the employer in order to meke the Bill operative, #Asg the
Bill i2 now written & dispute between *employer and employees™
will conceivaedbly exist within the meaning of the Aot whsn an
smployer of numercus srployees bsocomes involved in a dispute
with a reletively =mall numbser of his employees concerning
a natter which may or mey not heve rsoletion to working condi-
tions, hours, or rates of pay in the employer's business. On
the other hand, it can be plauslbly argued thet ths Bill con~
templates that & dispute must exist between an employer and
i%& of his employees withouv exception. In these respeots

gtion 1 of Houzse ELll 746, ir our opinion, is t0o vagus, goene
eral end indefluite to be vulid or enforceadbls,

The Bill by its terms is confined to industriea .
"egsential to Katilonral Dafense or where the employer is operating
& hospital, public utility, or a sronsportation systsm®. lo
definition is sontained in the Gill as to what constitutes,
within the mewaning of the Act, an industry essential to Natlonsl
Defense., It requires no argument to demonstrate thet there can
@d possibly does exist a wide difference of opinion as %o
which induastries in Tsxcs are or are not "essentlal” to Natlonal
Defensg,” Numeroup industiries in Texas are certeinly performing

rtant parte in the Kationsl Defense Program but we believe
R0 judge, jury or laymen csn with exactness state the industries
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in Texas whioch are "essentiel to Hational Defense". To
glve this Lot the degree of certainty required of a« panal
stetuts, we bellieve the industiies to whieh it applies
misgt be more ocleerly defined,

Section 1 &s quoted further provides for the "filing
of written notice with the County Clerk by such employees or
omplognr as the case may be" for a period of at least sixty
deys before any "strike™ or "lockout® shall de made effcctive,
The terms "strike® and "loockout®™ are not defined. The Bill
does not state what is meent by the term “such employees or
smployer®, Conflioting interpretations can logleally be
made of thils provision of the Bill. It is possidble the
intent 45 that only those employees that are actively engaged
in dispute with en employer are reguired to file the notice
or it oan as logloally be contended that this provision is
intended to require all employees who proposs %o strike to
file notice thersof.

Section 1 in ita final paragraph provides thet any

"atrike called” or any “lockout made” in violation of Bection
1 shall be doemed "an illegal atrike®™ or an "illegal lockout™,
The principale who actually bring about and engage in the
gtrike or lockout are not punished. Those who knowingly grant

ald or asaistanee to any person engagsd in any such 1l
legal strike or lookout ere punished by the Blll which pro-
vides thet they shall e guiut{ of a misdemsanor and upon
convietion shall he finsd not less than $1,000.00 nor more
than $5,000.00 for each dsy sush aid or assistance is con-

tinued,

It is settled by statute end deolsiona in this
State that an set or cmission cannot be punished uniess the
sare is made a penal offense and a penalty is affixed thereto
by statute, Artiocle 3 of the Penal Jode provideat

w, ., It ig deoclered that no person shall
be punished for any aot or omission unlesz the
gsme is male a2 penal offense and 2 penalty la
affixed thereto by the written law of thim Biate."

Ses,aleo, Hall v, State, 188 5, W, 1002, State v, Garoia,
33 Tex, 5&3!

£
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’ It hes been uniformly held thet laws, to be
valid, must reguire the scuw treatment of all who are in
lilke ciroumstsnces snd conditions. Retoelifsf v. State
289 5, W. 1072, Yok Wo v, Hopkins, 118 U. 5. 356, 30 L. Ed.
2203 Connally v, Unicr Sewer Puilie Bervice Co,, 184 U, S.
550, L6 L. id. 679. Ve believe Seotion 1 of House Bill
746 18 vold and unenforceshle, as now drawn, begause it
leaves unpunished ths principels in a strike or lopkout
while providing severe punishment for those who only aild
and assist the prineipals, Xurthermorse, the character of
aid or aasistange to an smplayes or smployer neceasary to
constitute a violation of the Act is nowhere defined and
is not definitely stsated in ths Bill., It is not provided
that the ald or aasistance shall be in aid of the pro-
hibited strike or lockout but apparently eny sid or assistance
to an offending employer or employes, whether or not it bears
any relation to the strike or lockout, ls deglared to be
unlawful, In this respect we believe Seotion 1 faila to
define with sufiicient certainty ené definiteneas any punish-
able orime esnd,ss drown, is unenfergoable.

Beotion 2 providess

\ “In all ocsses where disputes exist betwoen
amployers a&nd exployees, it shall be unlawful to
have more than two (2) persons on picket duty as
any entrance to s place or building whera a labor
dirficulty existe. 4Any person guilty of violating
this ssotion, or any person or oOrganization gulity
of abetting or aiding othere %o violate thls section,
shall be gullty of & mimdemeanor and upon sontia-~
tion theraeef sbell be punished by a fine of not lessa
than One Hundred ($100.00) Dollars, nor mors than
One Thousand ($1,000,00) Dollars, end each dey
such violetion of this section shell continue ehall
gonstitute a sepasete offense.,"

It is obaserved that Section 2 by ita terms is not
expressly limited $o industries essentiel to Katlonal Defense
or to hospitala, public utilities and trausportation systems.
An examination of the Bill as s whole includlng its ception
does not entirely remove doudbt as to industries intended to
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be covered in Seétion 2., The meaning of the terms “lebor
caifficulties” or "disputes between employers and employees”
is not defined. It is not clear whether the Bill intends
t0 make crominal the act of peaceful ploketing by 2il
persons in excess of two, or whather the Blll is direocted
so0lely at the organization or person who supplies pickets
in excess of two Iin nuuwber., If the Bill intends to make -
eriminal the &ct of picketing by all e:cegt two employees,
vhich two employess may legally pioket? If three pickets
are present, whioch one i3 guilty? House Bill 746 does not
provide the enswer, Or if Section 2 1s dirested solely at
the organization furnishing the plokets, what isa the resultl
if more than one organization undertakes to supply prlekets?
May each organization supply two pickets, or if a total

of only two plokets ere permitted regardiess of the number
of organizations, which orgenization le permitted the privie
lege of having two pickevs, and to whioch organization 1s
that privilege denled? The Bill does not say,

The right of a person to picket in a peaceful
manher & bdbusiness estoblishment at which he is or waa formerly
expioyed has recantly been rsannounced by the United Steates
Supreme Court in three scases. Amerisan Fedsration. of Labor
v, Swing, 85 L, Ed. 513, Miliman DUrivers Union v, Meadowmoor
Dairieﬁ, 85 Lo Ed. ‘097. am Thomhm v. m‘bm’ 31° U. 6.
88, 84 L, id. 1093, In the first oited cese, the HSupreme
Court hed before it the yuestion of the comstitutionality
of en injunetion deoree of an Illinois Court which in effect
" pestrained the members of & lshor union from peassfully
pieketing an employer's establishment. The Court in holding
the injunotion invalid as violative of the freedom of speech
and dus process clauses of the Gonstitution sald:

*Ne are esked to sustein a deoree whiok for
purpcses of this case asserts as the common law
of & state that there can be no 'peaceful picket.
ing or peaceful persussion' in relation to eny
dispute between sn employer and a trade union
unless the employer*s own employess are in sontro-
veray with him,

"?gqnﬁ4 f free oomnurd ion is incone
8ist w h 2 vl (L EBOULNLG Wi 8L L
That 8 stcte has ampie pOw w reguiate the loocal
problems thrown up by modern industry amd to pre-
serve the peacs ig exiomatie. But not even these
essentlial era are unfettered by the requirements
of the Bill of iights., The scops of the Fourtesnth
Amendment is not confined by the notion of a rti-

- gtate regarding the wise limite of an in-
iunetion in an industrisl dispute, whether those
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£ %08 8stztse « « COUmMGRIGESISON LY »ush supidyess
of tﬁa faots of a dispute, dsemed gy them t0 be rele~
vant t0 their intersats, san no more bs darred bdecause
of concern for the sgonomic interssts ageinst whioh
they are seeking to enlist g:blie oganian than goould
the utterance protectsd in Tho *s Qases. ‘Membera
of a union might, without special statutory authorisza«
vion by a State, make known the faots of & labor dispute,
for freedom of specch is grnrantocd by the Federal
Constitution,t - v, Tile srs Proteetive Union,
301 US 468, 4,78, 81 L. Ea. 1229, 1236, 57 8. Ct. 857."

The Keadowmoor and Thornhill deeisions, supra, are to
the same effeot. That is,they affirm the rule to bs that a
statute or court deoree which operates to deprive an employee of
the right peacefully $0 plekst his employer's place of business
is unconstitutional. To the same effeot, see also Ex Sartc
Puaker, 220 8. W, 753 Peoples v, Barris, 91 Pag. (23.? and
Anerican Federation of Labor et al v. Bain, 106 Pso. {2) 5i4L.

In the 1ight of these decisions by the United Statas
Supreme Jourt, we have no hesitaney in saying that insofar
as House Bill 746 operates to deprive loyses of thelr right
ioaeornlly to picket the oe Of business of their cniio T,
¢t 1is unoconstitutional. it ies unnegessary to discuss
opinion the canstitutionality of a statute whigh does not
sbolish dut simply regulates reasonably the esxercise of the
right %0 ploket peacefully becauss House Bill 7ké, &8 now
drawn, appears t:lirohibit untirul{':h- exercise of the right’
of picketing to suploysss but two. As to those employess,
othsr than the permitted two, the Bill would operate to wholly
deprive them of the right to ploket peasefully.

Beotion 3 provides as followst

"It ahall be unleawful for any person by the use
of force or violenes, or threat of the use of foroe
or violence, to attempt to prevent any persu from
engaging in any lawful vocation within this 3tate,
Any person guilty of violating this section shell be
deened gullty of & felony, and upon geavietion
theresf ehall be punished by confinement in the State
Penitentiary for not less than one (1) year, nor

more than two (2) yesrs."
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: In our opinion, Susetion 3 18 constitutional and
valid, The povwer of the Legislature vo prohibit the use
of force or violenos, or the threat thereol, b7 any psison
in an attempt to prevent any other peraon fron.angesigg

in & lewful vocation has long been recognized, Milk Wagon
Privers Union v, Mesdowroor Deiries, 8% L, kd. 497. You
are acocordingly advised thet, in our opinien, Ssetion i of
House Bill 746 is valid, enforceeble and coanstitutional.

Seotlion & providen:

“1I% shall be unlawful Tor any ps.ooun asting
in concert with one or more other peraons, %o
assemble at Or near any plede whers s lebor {1774-
culty exists, and sttempt by foros or viclenss to
prevent any person fYom engag: in smy lawful
vogation, or for any psrzson asting either by him~
saelf, or se & mexher of any group or orgeanization
or actieg in concert with one or more sther pere
sons, to proaote, eancourages or aid any such une
lawlful assemblage. Any person gullty of violating
this seciion shall be deoemsd guilty of a felony,
and upon sonvietion thereol shall punizhed
aounfinezent in the State Penllentieary for not less
than one (1) year, nor more than two {2} years."

As ix Beotlon 2 of the Aat,; the term "“ladexr d4iffi-
eulty" is oot defined, II this term should be defined so
that no reasonable question rezains as Lo 1ts mesning, we
bellieve Section 4 w§11 be constitutional and velid, L
sonstitutionsl right of free assembly s not denied by Section
& beeauns the act there prohibited is not alone the “assembling"
but an aasesbly combined with an attempt by foroce or violenoce
to prevent any person from engaging in a lawSul voesdion.

should Seotions 1, 2 and & of the Bill be amsnded
80 88 to satisfy the reguirements of ceriainty and definiteness
they now laek end to setisfy ths ssparate constitusiocnel obe-
Jections sct forth in this opinion with respect t0 Bootion 2,
the question will then remiin as %o the nenltitumzonnlit{ of
the provision of Bection 1 in which a strike or lookout is
declarcd illegal unless 60 days advance notice thereof ias
filed with the County Clerk., As we gonstrus youwr letier, you

il
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desire our opinion on «ll constitutionszl guestions ralsesd
by the aubstance of the 51ill,

It is our opinion that the Leglslature is without
eony titutional authority, by simply requiring the giving
of a 60 day notice as s prereguisite to the lesgslity of a
trike oxr lockout, to suspend the lezal right of employees,
for jusi cause, t0 qult thelr employaent singly or in groups,
or the legal right of an employer, ror just seuse, to olose his
businesz ané lock out his employses,

. In Shechan v. Levy, 215 5. i, 229, affirmed 238
5. W. 900, the Dallas Court of Civil Appeals in holding thet
the mambers of & labor union oould not be anjoined from
leaving the employment of plaintirff ssid:

nThe rights of individuals to form labdber
orgenizations for the protection of the interest
of the lsboring classes have been uniformly upheld,
and with equal unapnimity the courts have dsnied
the power to enjoin the members of such orgenitae
tions from withdrawlng either singly or in a body.
But combinstions ususlly termed ‘boyocott!, formed
for the purpose of intsrfering otherwise than by
lewful -competition fwith the busineas effairs of
others, and dspriving them, by mesns of threatis
and intimidation, of the right tc conduct the
business in whieh they heppen to de ans&gud, agoord=
ing to the distates of thelr own judgmant,*® have
been very generally sondemned. The combinationphere
shown cannot fairly be termed a boyeott, dbut 4is &n
the nature of & strike; snd sinos the welght of
asuthority is to the effect that organized labor's
right of compulsion or coarcion by girikes, or
withholding of labor or threats thercof, is limited
to strikes or witnholding of labor or thrests
thereof, agalust persons with whom the combination
has a trade dispute, the doocgrine of the hoyooti
casee doesg not apply.®

In walrr'?aoking Go. v. Court of Indusirial delations,
267 U, 3. 552, where it was sought to enforce & state sta ube

438
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providing for compulsory arbitration of labor disputes by a
stute agenoy, the Court mald:

"The syaten of compulsory arbitration whioch
the Aot eateblisbes 18 iptended to compel, and if
sustained will compel, the owner and employees to
oontinue the dbuesinese on terms which are not of
their zaking. It will constrain them not merely
10 respect the terms if they e¢ontinue the bLusiness,
Wt will oonetrain them to continue the bdbusiness
on those terma,  True, the terms heve some qualifi-
cations are rather 1llusory and 4o not eubiract much
from the duty imposed., Such & system infringes the
liverty of sontract and rights of property giarentesd
by the due process of law clause of the Fourteenth
Anendment. 'The sstablished dostrine 1s thet this
Aiverty may not dbe interfered with, under the guise
of proteeting the publie interest, by legisla
action which is arbvit: or without rcasonadble rela-
tion to some purposs wi the competency of the
Btate to effeet,.'"

j Other decliazions are summed up in 31 American Jurie-
prﬂdcneo, 930 in this languages

*1t hes been denlearsd that workman not bound
by eantract may quit thelr exnpleynent in a body
with or without csuse, and thet they have the same
right to quit without ¢ause es ghe employsr has to
diseharge theam without cause*, . "dcoording to
many ocourts, ths leselity of a strike is dependent
upon its purposs, upon the sbject to be acvomplished.,*

House B4ill 746 makes noc distinotion detween stirikes
or lockouts occasioned by Just ceauses and those entered into
with improper motiwes or without just cause. Notwithstending
these considerations, House Bill 746 proposes to force somw- -
ployess and employers, through threat of eriminal proseoution,
to refrain from mevering their oonnections although nelthar
employer nor employee is bound by contract to gontinue the
employment and although the refusal to continue the um@loigfnt
m2y be caused by worthwhile and lesal motives. Ko raot finding
body is provided for im the Bill to inveatigste the faots %o

439



440

Bon, W, O, Reed = P‘s. ll.

the end of determining whether the atriks or lookout ia
Justifisd or unreasonable., Ko arditiration procedurd is
set up by the statute to operate &wing the 60 dey period
of spiorced employment, bul it is simply provided by the
Bill that the employment shall ve continued or oriminel
proeecution shall be risked. ‘

In recent decisions the Sugress Court of Texas struck
down as uneonstitutional the "moratoriun® statutes whieh pro-
vided oY an eleven months postponeuent of the right by cre~
ditors to foreclose upon real eatite mortgegess Travelers!
Insurance Go. v. Marshall, 76 6. %. (2) 1008 and Lengever v,
git%:r.7 8, W, (2) 31025, This langusge wae used by the
- Qo §

"Heoes: ity that is higher thau the Constitu=
tion ean mafely have no place in American Juripe
rudense, Thet prineiple is nucessarily visious
‘Ats tendénay, and subyersive of the Constitutien,
It should be, and i@, limtted by the eanstituticnal
inhidisions. * * *The Comssitution, end & centrelling
_ nz:osnitr antagonistio o its requiremenis, eannot
axist,

‘In view of tie above alted Opinions, we must advise
you that in our opinion Houss Bill 746 insofar as 1% frﬁpblll
arbitrarily to postpone for 60 Qays the rights of employegs
to quit their employment and the righte of employors $o sloss
their businesses to saployoes vislates the due pravcess and
esontrect clauses o7 the Texas and United SBtates Constitutions,

whis opinion 1s strietly limited to House Bill 746
az it ie now drawl,.

We d0 not aolé in this opinion that ths lLeglslature
of Texee 1p without constitutionel eathority ¢o enaot e law
revsonebly regulaptng the right of eaployees to striks or the
richt of employer ¢ lockout employees perding invertigation
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of the facis by an impartial aganoy and while efforts are

3 being made to sedizte lebor digputes. Such s bill is
g not before us and we eoxpress no spinion thereon.
'_ _ Tours very truly -
\' THy N ) R . 7
cous:sng:a':)‘):m b ATTORHEY GRERAL OF TRIAZ
APFROY D i | : '
LIMITED /
CONFERENCE ./
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' WY APPROVEDMAR 21, 1941

W‘M.

ATTORNEY GENERAL OF TEXAS




