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Sonorable~.Tcm Seay 
county Attorney 
Potter couuty 
AmUrillO, Texas 

Dear Sir: Opinion No. O-3322 

&I: Whether attached contract 
for exclusive right of sale 
of csrtrln trademarked 
merohandiee by. Texas di8- 
tributor in a Umltod territory 
10 in vlolAtion~ of the Anti- 
Tnlnt hle. 

Pureuant to your request of blamh 8, 1941, we M mhmitting 
herbwith our opinion on the question of Wether the rttrched contract 
which provider for the exoluaive distribution by an Amarillo hardware 
dealer In a aert8in limited territory of tzmdeuurked good6 is in viola- 
tion of the Autl-truet Lam of Terra. 

Sluoe the enaotment of the firet Anti-truet Law, the Appcl- 
l&e Courts of Texrm have ooueistently construed it to forbid contra&e 
providing for au excluelve dealership within a prescribed limited terri- 
brY. This dootrlne was firet auuoumsd by Chief Juetice Gaines In 
18g6’ in the ca8e of Te$aa Brewing Co. v. Templonmu, 90 Tu 77, 38 S-W. 
27, wherein the Supreme Court of Texas hold that a contra& between 
a brewery and a dealer of beer whereby the dealer was to handle no other 
beer than that of the brewery and the dealer wae to be the exclunive 
dealer for irid brewery wae in violation of the Terse Anti-trust Laws. '~ 
Chief Justice Gains6 at page 28 stated: 

'. "By the agreevnent the brewing company bound itself 
to give to lorwood and Compmuy, the sole representation 
aud sale of ite products in and near the town of Bavaeota, 
and the latter plaaed tbemaclvea under the reciprocal 
obligation to sell no other beer than that of the oompany. 
The effeot of the contract. is evidently to create and ‘carry 
out reetrlotlone in trade' and 'to prevent competition' in 
the 'sale and pnrohaee.' of ' commodities', namely beer and 
ice. Clear4, the act in question forbids such agreements." 

in state v. Willye~verland, IIE., 211 S.U. 609, (sm Antonio 
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Court of Civil Apperim 1919) the.Attomey CIenerrl of Texam filed euit 
psaiast the WiUy~-Ovbrhnd Coqmay alleging tht Its oontmctwlth 
its dealera in Texti ~18 in vidlrtion ef the AWJ-trust Laws of Texas 
by virtue of the faot that the purpose and effeot ef said oontmot was 
to lhit eaohderler to his particular territory in t&to darlsr wan 
required to pay one-hlf of his profit to the dealer in am adjoining 
territory, If he sold an mtomobile in ouch other dealer's territory, 
even though said. contraot did not In lta terns expressly pmhiblt such 
dealer from selling outeide of his own derrlgcmtsd territory. The 
court deolmed: 

'Whatever the motive my have been, in iaserting 
such pmvisiom, it la evident it WLB den-d to rid 
in eaforcing the territorirl restrictian, and not for 
the purpose of grantlmg by inpliortion, the right to 
viol&etheplaillyempre6med intsltlontooonfinethe 
distributor to the described terMtory.' 

The dootrirs forbidding exclusive arle agenoier mnauxmed 
byChiefJastloeGainee In the Templomaa ouewrem@#tferoiblyre- 
affltidbythe aoiminiou ofAppeals ia In HendernonTira and 
Ribber Co. 'v. Reberte, 12 S.W. (26) 19, wherein the oourt mperklng 
through Jmlg$e Crite rt page 155, midr 

,I* * *E&I contraat grmta te L.L.Roberta aad Co. 
the exclwaird right to ssll, durlag the terPi of the 
oontract, Lolipme cord rpd fabrlo tlrer in oertai8 de- 
flnedmdre~triated tarritory in this l trte, ud in 
ooaeider&tlon of the grmtlng of the sxolu#ive t+rri- 
tory bj the plilntiff, Roberta Oompany agreed ta eel1 
esid Bllpse tire8 ex~lna1vel.y in raid defined ub 
restrioted~territory during the oontlnuanoe of ths 
oontraot, and arid Roberts Comgmy furtbr aSreed durina 
ths~oontinurnoe'of said oontzaot not to cell, carry ir 
#took, or a&er$lse tlree of any other qmufaoturer. 
As applied to an outright sale, rnoh an rgreament is a 
trumt, and a conaplrroy in rertraint of trade, under the 
law0 of this state." 

The foregolag rule eppllem a8 well though the artloke8 for 
whloh an exolualve dealership lr #ought to be glv6n ~a oovered by pa- 
tenta, oopyrighta or tradsmrrks. In 29 Texan Jurlrprudenoe 768, we find 
the follow* statomntr 

"On the other hand the owner of an article pro- 
tected by a patent, oopyrlght or tradenmrk, when he hu 
mrpufMtured and sold the 8NM, mry nQt lmposs ireatria- 
tlona upon the buyer an to future srlem. When owner- 
ship is parted with, the rrticle enters the ohennela of 
tr@e and ie thereafter beyond the ooatrol of the pro- 
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prietor of the monopoly." 

In Xrtiaal Automatic Maohino Cconpany v. Smith, 32 8.U. 
(26) 678, Th&Auetin Court of Civil Appeale kad before it a contract 
peoulirrly similar to the one umder oonsideration here. In that 
caeo the I?ational Automatic Machine Company had entered into a con- 
tra& with Smith whereby it granted to him the exolualvs derlorehip 
for sixty-two aounties of certain coil operated boxing amusement devises 
kaown w 'K.O. Pightere". The contract wae for a period of five years, 
and the Hational AutoMtic Machine Company had epplled for l&tore pa- 
tentomthemachines. The oourt declared eold contract to be in viola- 
tion of the Texas Anti-trust Inwe. We quote at 8ome langth from the 
opinion: 

"But appellant contends that since the ctintraot show61 
ltwos amignee of patent rightia to the merchPndiee sold to 
appellee, it had the right to make such restriotions, or to 
grant such excluslve.righte to its vendee ae it might 
coo fit and proper, vendee PgreSlng thereto; and that such 
reotxictitme amd rights granted were not in violation of 
the anti-trust lawe of thle state. In this oonteation ap- 
pellant relies upon the rule announced by thle court in 
the case of Coos-Cola 00. v. State (Tex. Civ. App) 225 
S.W. 791, 793, tbatr 'The owner of I patent right, copy- 
right, or trade&k, having excluraive right to manufacture 
and salZVtihe article protected thereby, and being under no 
legal obligation to grant such right to another, may impose 
upon hi& assignee suoh restriotione PO he may eee proper, 
and t&which his aesignee will agree, lmoluding the price 
.t which the article may be cold, the territory in which 
It may be laraufaotured tid mold, the m&aria1 that may be 
used in It& manufacture, or in oonuectlon therewith.' 

"But that rnle ha8 no appliootion to the contract 
here Involved, because it does not relate to the petent 
right or to e merohmdiae sold in connection with the 
patent right, but relates to merchandiee manufactured 
and actually soldunde~rpend~ patentwhiohappcllant 
asserted in the contract it is owner. The cam is there- 
fore oontmlled by the further rule announced in the OOOP- 
Cola Case that: 'The owner of M article protected by 
a patent, copyright, or trade--k, when he hae manufactured 
and sold the~sune, cannot impose rostri&ione upon his ven- 
dee .a to the future sole of the BUILC. Having parted with 
his ownerehlp therein, it enters the chennels of trade a8 
an article of ccmmeroe, end ie theretiter beyond b.ia control.' 

"The dlatlnction between these ruloa iB clearly pointed 
out in the Coca-Cola caeo and the authorities there cited, 
and meads no discussion here. 
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"Nor can appellant'8 contention be sustained that 
It appeared from the pleadings that the contract sued 
upon wee one involving interstate oanrmerce. The con- 
trary clear4 appears, because the restrictions Imposed 
apply to acts of the vendee in the aale of the merohan- 
disc after the interetate conuneroe transactions involved 
had been completed. As above pointed out, the contract 
of purchase was completed when the merohandise wee de- 
livered to l ppellee, and no other interstate commerce 
transaction could have been Involved under the terms 
of the contract. Therefore the restrictions which 
applied to acts of appellee to be performed after all 
interstate oommerce transactions ceased rendered the 
contract void aa violative of the anti-trust laws of 
Tex.8. * * *." 

&ee Also Rogers v. Westinghouse Electric Supp4 Co., (Dallas 
Court of Civil Apperki 1938) 116 S.W. (2d) 886, wherein the court 
declared, at page 80th 

"AEJEUIU~IIS that the icing unit, part of the equip- 
ment of the refrigerator, wee P patented article and 
owned either by the Westinghouse Electric and Nl'g. Co., 
or the Westinghouse Xleotrio Supply Co., defendant 
herein, the dealer's contract in question contemplated 
en absolute sale of the article by the Manufacturing 
Company to the supply Company, and by the Supp4 Company 
(deftident.) to plaintiff, showing oonclusive4 that, PB 
the owner of the patented article partdd with title, the 
doctrine invoked 161 not rppliorble, hence the attempt 
to prescribe restriction8 e&i to territory, etc., is 
clear4 withiI.the cond3mn.tion of the .nti-trust laws 
of the state. This doctrine woe announced in Coca Cola 
v. State, Tex. Civ. App., 225 S.W. 791; National Auto- 
matic Mach. Co. v. Smith, 32 S.W. 678." 

Under the foregoing authorities, we believe the conclusion 
is inescapable that the attached contract is in violation of the Texas 
Anti-trust Laws. 

very truly your3, 

AlTOBNEYGENERALOFTFXAS 

hwtssm 
EIOCIOSURR 

Byr Walter R. goch /e 
Welter R. Koch 

Aasietuit 

APPROVED MAR 28, 1941 
Gerald C. Mann /a 
A'TTOBNEYGENEFIALOF TEXAS 

APPROVED 
Opinion 
Committee 
By: BWB 
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