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Honorable Bunest Guina
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El Paso County

Xl Psso, Texas

Dear 8ipi

Opinion Ho, O=3348

Re! VYalidity of E, B. 364, 47th
lLagislature, Aets 1941, and
related questions.

Tour letter of July 8th, in whieh {ou reqQuest
the opinion of this departcent as to the validity of liouse
Bill Fo. 364 ?or:{-aovnath legislature, smending artiole
£700, Fevised Civil Statutes of Texas, upon request of
your Oounty School luperintendent, bas received the atten-
tion of this departzent, Seotion 1 of the Bill to whieh
our attention is drawn in your letter, reads as follows:

*Seotion 1. Gelary of the County Super-
iatandent.

"The slestive County Supsrintendents shall
receivs froa the Avallable 3aheol Fund of thalr
respeetive sounties annual salaries based on the
seholastie population of such sounties as follows:

Population imount

3,000 or less 314800,00
3’001 to ‘.000 ‘.m.m
4,001 to 8,000 £,200,00
5,001 to 6,000 £,400,00
8,001 to 7,000 2,600,00
7,001 to 8,000 £,800.00
&,001 to %,000 3,000,000
9,001 to 1%,000 3,200.00
12,001 to 15,000 2,400,00
18,001 to 30,000 $,600.00
30,001 to 40,000 3,0800.00
40,001 to %0,000 4,200,00

50,C01 and over 4,800,00
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*Provided, howsver, ia ocountiss haviag more
than thirty-five hundred (3800) seholastics and
leos than eight thousand and one (6,001) seholas-
tics, vhere ao superviaor is employed and where
the £OGI1 expenss for offioce aasistants does not
exceed Iightesn Hundred Dollars ($1800) per ennum,
the salary of the GCounty Bugzgzatonﬁunt xay be
set at & sum not Lo exoeed ¢ Thousand Dollars

(§3,000} per annum by action of the County RBoard
of &Ulmlo .

*In meking the anhiual dbudget for County
Administration enses the County Lahool Truse
tees shall make allowance ocut of the Btats avail-
able Sohoel Fund for salary and expenses of the
office of the County Superintendsnt and the sare
shall be deternined by the resident scholastio
population of the oounty. It shall bhe the dut
of thes County Board of tees to file the d
for oounty asdzinisetration expsnse with the State
Department of Edueation oz or bhefore Geptember
rirst of each acholastic year, the dudget to de
approved and certified o by the Fresident of the
County Doard of Rducation antd attested to by the
County Supsrintendent. The scmpensation herein
provided for shasll b paid monthly upon the order
of the countg School Trustess) provided that the
salary for the moath of September shall not bs
paid until the County Superiatendent presents a
receipt frox the State Surerintendent showing
that he has rmade all reports required of him. The
County stiorintendont. with the approval and the
confirmation of the County Board Education,
may employ & compstant asaistant to the County
Superintendent at an annual shlary not to axceed
Two Thousand Dollars {(42,000) and may also cxgloy
sugh other assistants as necessary provided the
agsragate anount of the salaries of suoh other
asaistan-s shall not exceed %Twelve Hundred Dole
lars (£1200) annuslly} and the County Board of
Eduoation may xeke further provigions &s it deezs
neosssary for office and traveling expenses of
the County Superintendentj provided that expesn-
ditures for office end traveling expenses of the
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OQuntyhggxcrlatcadant 8hall no$ be less than ‘
Three red Dollars (§300) and not mors than
Light Hundred Dollars (£800) per annum, sueh
ase ahall first deproven by nrridav!t there=-
or, and sald Board is heredy authorized to fix
she salary of such assistants and pay saze out
of the sace funds froex whioch the salary and ex-
penses of the County Superintendent are jaid,."

8inge it is well settled in this Otate that the
legislature, in the exercise of its pover to provide oconpen=
sation of publie officers and exployees, adjust the sal -
ary to be pald in proportion to the population ¢f the area
whioch the offloer asrves, upon the theory that it {s revason-
sble to0 presune thet the officer's ditiss are rendered more
of less onerous in proportion to ths population, the Aot in
its broad aspeot aprears to be olearly constitutional, The
onlz question of constitutionelity whieh ooours to ue is
with respeot to the validity of the provise, as inst the
contention thet it is & lcoal or special law regulating the
affairs of counties,

It is to be ohaerved that the elasnification made
by the provist in question is threefold} ons, scholastio
population} swo, enploynent of suparvisors; %hro-. salary
paid ansistants, Each of the conditiocns must gonour in order
that the proviso may apply. if one «€fects an sarbityrary 4is-
erimination, the entire provisc sust fall,

vithin the thirtyefive hundred (3800) to eight
thousand (8000) scholaztics brucket, the oounty superintend-
ent of the sounty having six thousand five hundred (6%500)
scholuatios ogn bde i.id only Twenty-aix Hundred Dollars
($260C) per ennum, if he has & supervisor, or if he spends
rore than LEighteen tuadred Dollars (;:zaooi per annun for
ascistanta, Cn the other Land, a superintendent of the
trree thousand rive hundred rifty (3580) scholestios county,
if he has no supervisor and spends less than Sightosn Hundred
Dollars (+1400) per annum for ascistants, may be pald Three
Thousand Dollars (3300C) per aanum: otherxiss his salary is
rixed at 'wo Thousand Dollars (52000) per annum. In other
words, of two counties within thepopulation brauckets fixed
by the proviep, it nmay develop trhat the superintendent of a
oounty of three thousand five hundred fifty (3580) scholastios
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will recsive Three Thousand Dolmrs {$3000) per snaum, bee~
oause the provise apzun to him, but e supsrintendent of

a gsounty haviag six Shousand five bundyed (6800) ssholasties
will be peid only Tweanty-six Hundred Dollars (88600) per
annun beosuse Ais eounty does not fall within the slassi-
fication, other than that of sacholsstie populetioca, aet

by the proviso.

The rirst queation, therefore, ia wiether the

basis chosen by the Legislasturs affords amasonadle ground
for this disorimination as betwsen ocounties withia the pope
ulation drackets fixed Ly the proviso, Ulifferently stated,
dces the fgot that the .county has no supervisor and pays

less than Eighteesn Pundred Dollars ({ ) annpux for
epsiatants indioste fairly spd reamsonably that the oounty
m.foruundont should bes paid a larger salary than nay b
paid & supsrintendent of & county of like or greater schiolas-
tis po tion which sither has a supervisor or ;axl nore
than Xightesn Hundred Dollars (41€00) per snnum For sseint-
ants, %Ye cannot say that this dissrimination is unreason-~
able and arditrary. 4 resscn s ating itself to support
the elassification 48 thig: the fallure to have & siupervisor,
plus employnent of sssistants at %ns&to salaries of less
than Xighteen Kundred Dollars (:1800) per ennum, smy be teken
as a reasonable indieation that the county superintendent under
such oiroumstaness is required ¢o perfom xore work then would
be the ocase irf his burdens were lightened by a supervisor end
higher salaried, 2nd therefore presmadbly mopre conpetont, ~
assistants ~- the suthorired additional salary, up to the
raxipum of Three Thoussnd Jollars (38000}, represents occm-
pensation for such additionsl services, the extent of whiaeh,
2rumhx.y, is to be teken into consideration by the bHoard

a fixing the smount of the selary incresase t¢ be sllowed the
gounty superintendent,

The next queetion which arises is whether there ia
an unreasonsble disorimination involved ip the fallurc of the
Legislature te provide for sixilar salery inoreases under
aimiler cirou-atazoes for county superintenlents of scunties
of greater or lesser schkolartiec populetion than those exdraced
in the brackets »f the proviso.

"he fact that the Irovino ardlies only o oountics
heving soholastio poepulatien of not leas than three thcusand
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five hundred 18500) nor more than eight thousand (8000)
doed 20t, ia our orpinion, scnstituts the provise an un~
reasonsble 4ise tion agsinst the eounties abgve and
below the bdrackets. It 48 to be acted that superintendents
in the brackets of the provisc cannet, even uhder She Pro-
visions of the proviss, bs rald lesas thap those 13 cousties
below tLe bdracket, nor xere thaa those ia eounties adove,

It nust be borne in mind thet the legislature
has & wide discoretion in deteraining the smount of oo -
sation to ds paid publio officers and employess, In
instant situation, the salary to ds paid superintendmats
of ths oountiep tithin the bdrackets of the proviso will
not, in any event, be less than that paid s intandents
of counties of lesser population, nor more than that pree-
vided for ocounties of greatsr po tion, That being true,
we think 4t ixmaterial tuat the alature, in the proviso,
allowed Sl raising of such salaries under the circunstanses
indiouted. I the salaries ¢f supsrintendents in ecunties
of fror thirty-five hundred (asoof.to sight thousand {6000)
sokolastios ight he set by the Leglaluture at a flat Thres
Thousand Dollaurs {53000} per anum { and the power of the
Legislature t¢ 4o this ounnot be disputed), we think that
where ths legisiature fixes the minimum otinry in sueh
brackets st an arocunt higher than tiat paid superintendents
of counties of less topulntion and lowey than thet provided
for superintendonts in ocunties of troatnr gopulntxon. and
allows an {noreass of salaries within such brackets ¢ an
azount not greater then the salary previded for oounties of
larger ation, upon scnditicans such as those hers provided,
there 18 no arbitrary or unreazcnabls ¢isorimination iuvolved
iz the legislative fallure to provide similar inoreases upon
sinilar oonditions for superintendeats of ocunties of lsaser
or greater scholastie papulation.

It follown frof: waat We have said above thut we
hold Seotien 1 of ifouse S111 No, 384 to be constitutional.

Your seoond question is whether, under the pro-
visione of the act, the first sssistant 1C the ocunty supeare
intendont may be paid as annuel sslary in excese of Two
Thousand Dollars {38000} and wiether & seoond assistent may
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aid 1n excess of an anntal salary of Iwelve Hundred

be g

] %e oonour with your opinion that House Bill tio,
364 places an adsolute limitetion upor the amount t Ray
be paid for salaries of assistanss. The Aot plainly provides
that one sssistant to the oounty suwerintandent may bde paid
an annual salary not to exceed Two Thousand Dollars (22000),
The Aot also pleinly provides that suah other assistants as
neoessary mey be employed, dut that the Tegate amount of
the salaries of sich other aseistants shell not exceed the
total sue of Twelve Hundred Dollars (31200) annually. It
follows that the first essistent may be paid not to exceed
9wo Thousané Dollars ($2000) E:r annuk as salary, and that
not more than Twelve Hundred Dollers (31200) in the aggre-
£a%s may be expended for the annusl salaries for such adéi-~
ticnal assgistants o pay be reQuired and authorized,

| ‘
By your supplemesntary letter of August 13, 194},

u ask the additionsl question, which we acastrue as fol~
ows: where the ssaistants to the oounty superintendent
are required to wark overtine in the office, and to return
to the offioce oh many occasions, thereby ocoasioning ceid
assistants inoressed ccaw in trensrortation, may they be re-
izbursed for such increased transjportation costs out of the
Zight Bundred Dollars ($800) provided in House Bill Ho. 364

for traveling expoenses:

It seexs that what it is desired to ¢o here is to
reixburse the assistants for the expenses whiok they inour
in coming from their hores toc tis office to do overtime work,
and returning to their homes thereafter. If we are corrocct
ino this understanding, you are advised that such transporta-
tion expenses a5 zry be incurred by the amsiatants in ooming
froe thelir places of residence to the office to 4o thelr work
is not a proper item of "traveling expenses™, and the assist-
ants canaot be reimbursed therefor from the treveliang expenss
soney rrovided by liouse :Ei{ll No. 384.

Tours very truly
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