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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

vomas Gemensts J Ll e, O 29d
g y.e.S .

Honoreble B, ¥, MoXee
County Auditor
Fidalgo County
Edinburg, Texas

Dear Sir:
Opinion No.
He: The legdi-s kich
to caloulate . Aus for
nauthorized paymehts uxder

941 requssting an
peft as followst

5th Leg. P, 593,
ty cmmissioners

Your letter of M
opiniocn of this department e

tﬂ " ; 7.
c¢h, 194) undep’whicli\the Coug

1940, or X,
of the ¢ gnified a willing.-
nsss to ref o¢lived subsequent to

\18t, 1 (1, : the beginning of

% of ofCice as Well as the beginning

oalendar \yeapr. Which of the three dates

April 1,71040, June 22, 1940 or Jan~

-1 48 the 105;1 date upon which te
afunyls dus for unasuthoriged paymente?”

receipt >R_your Yetter of Maroh E7th relative thereto, and
have given ne suthority cited therein our full consideration.

House Bill Xo. 848, Oh, 194, page 308, Acts of the
Forty~fifth Legislature, 19357, Reguler Sessjion, reeds in
part as follows:

"8eocticn 1. In any gounty in this State
having & population of not lsss than seventeen
thousand, slx hundred (17,600) and not more then
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seventeen thousand, seven hundred (17,700} and
in any county in this State having a population
of not less than seventy-seven thousand (77,000)
and not more than seventy-seven thousand, one
hundred (77,100} and in any county in this State
having a population of not lees than seventy-
seven thousand, five hundred(77,500) and not
more than seventy-seven theusand, six hundred
(77,600), according to the last preceding Fed-
erel Census, the Commissioners Court iz hereby
authorized to allow each Commissioner the sum

of Fifty Dollars (#50) per month for traveling
expenses and deprecieticn on his automobile while
on offiocial business. Each such Commissioner
shall pay all expenses in the coperation of such
autamobile end keep ssre in repeir free of any
other charge to the county.

ﬂ‘ . ‘ﬂ

Article R340, Revised Civil Statutes, 1923, provides
as followa:

"Before entering upon the duties of their
office, ths county judge and each commissioner
shall teke the officisl oath, end shall also
teke a written oath that he will not be d4irect-
1y or indirectly interested in eny contraot with,
or claim agaeinst, the county in which he resides,
except such warrants es may issue to him as fees
of office. Kasch commissioner shall execute a
bond to be approved by thencounty judge in the
sum of three thousand dollars, payable to the
gounty treasurer, oonditioned for the faithful
performance of the duties of his office, that he
will pay over to his county ell moneys i1llegally
paid to him cut of county funds, as voluntary
payments or otherwise, snd that he will not vote
or give his consent to pay out county funds ex-
cept for lawful purposes.”

It is assumed in your request that one or other
of the three dates mentioned by you is the correot date from
which to calculete refunds due to the county under the Aot
in question. TYour request reises the point as to whether
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a oounty cormisslionsr who votes for and receives county
funds as traveling expense under an unconstitutional stat-
ute 12 liadble therefor.

We intend to deal principally with this point,
although under our opinion Xo. 0-3144, addressed to you and
approved April 9, 1941, it is clear that such commissioners
would be liable for a refund of all payments received from
and after the date of the official preliminsry announcement
of the 1940 Federal Census, which ascording to your letter,
was June 28, 1940.

In our opinion No. 0-£8l1l, approved CQotober 18,
1940, this department held House Bill No. 848, Ch. 194, Aots
1987, Forty-fifth Legislature, unconstitutional snd void es
it applied to Cameron County. As applied to Hidalgo County,
you were similarly advised by our opinion No, 3278 approved
March 21, 1941. The first above mentioned opinion is found
in the monthly reports of the Attorney General, Volume 8,
Book 10, page 312,

Judge Cooley, in his works on sonstitutional limi-
tations, Volume 1, Eighth Edition, at page 382, says:

"When a statute is adjudged to be unconsti-
tutional, it 4is as if it had never besn. Rights
cannot be bdullt up under 1t} contraots which de-
yoend upon it for their consideration are voidj
it oconstitutes a proteotion to no ons who has
aoted under it, and no one oan bs punished for
having refused obedience to it before the deci~
sion was made, And what is true of an act void
in toto is true also as to any part of an aot
which is found to be unconstitiut ioneal, and whioch,
sonsequently, 18 to be regarded es having never,
at any time, been possessed of any legal faroce,."

The Supreme Court of Texas in Sessums v. Botts, 34
Tex. 335-50, 414 not construe the above authority &s announoing
a doctrine that an unconstitutional law could be no proteoction
to officers or citizens, before the same had been passed upon and
adjudiged invalid. The court in its opinion said:

"We are not willing to endorse the proposi-
tion, in its broadest sense, that a ministerial



Honorable B, F, HGKQQ, Page 4

officer hss the right and power to decide upeon

the econstitutionality or unconstitutionality of

an aot passed with all the formality of law, It

is the duty of such officers to sxeoute and not

to pass Judgment upon the law, and we are of the
opinion that the clerk of the diltrict court

ahould have refused to have issued execution in
viclation of what appeared to be a valid and binding
law, until the ssme had been declared void by the
tribunal properly censtituted for that purpose,.”

The eourts of Texas have never direotly passed
upon the question raised by your request, to-wit, whether
a county commissioner, voting for and recgeiving fundl under
an Aot of the Legislature, passed with all appearanse of
& valid law with benefioclal interests inuring solely to
such officers as provided in Seoticn 1, House Bill 848,
48th Lcsial;turo, is liadle.

Article 2340, suprs, appears to reise a very strong
inference of 1liability umder such an sct,. bowever, by setting
forth as a ocondition of each commisasioner's bond, "that he
will pay over to his county all moneys illegally peid to him

out of county funds, es voluntary peymenta o< otherwise, and
that he will not vots or glve his consent to pay ous coun
unds exoel or la urposes.” {(Vnderseoring ours nat

suoh payménts recelved under an unconstitutional or veid law
are illegal and for no lawful purpose, cannot be gquestioned.
Sueh condition of the commissioner's bond, howsver, applies
with equal force and &ignity to all illegal payments, whether
to the oommissioners thexselves or made to other officers,

The Bupreme Court of Oklahoma in the case of Wade
v+ Board of € ssjioners of Harmon County, 17 Paoc. Bnd 690
he)d that the Board of County Commissioners of a ocounty wili
not de penslized under ocertain eotes of the Legislature for
payment of salaries to county offioers under an unsonstitu-
tionsl looal act where such payments were made in good faith
and before the law 1s &declared unconstitutional, or defore
they are sdvised by the proper official es to its unconsti-
tutionality, .

Suppattea by later decisions in that state, the
Supreme Court of Oklahome recognizes asnd views ths question
of "good faith™ in the light of a legsl duty oped upon
ministerial officers under certalin acts passed in which they
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have a direct personal interest distinguishable from those
requiring them to perform ministerial acts beneficial to the
publie,

It is the duty of thencounty and district attorneys,
upon request, Lo give en opinion or advice in writing to any
eounty or preeinct officer of their district or ocounty, touch-
ing their officiel duties (Article 332, Revised Civil Statusés,
1923}, and it has been the polioy of the Attorney General of
- Texas to sc advise said officers upon such questions touching
the publio interest, or concerning their offioial duty. [ar-
ticle 4399, Revised Civil Statutes) The Cklahoma authorities
appear to recognize and be inelined to fcllow the Supreme
Gourt of Missouri in the case Sf Wiles v. Williamas, 133 8., W,
1, from whieh opinion, on page 6, we guote:

“"In the case at bar, it appears from the rec-
ord that the Attorney General of the State was
called upon ané gave a written opinion to the coun-
ty court of Nodaway gounty, whioh wasg the riscsl
sgent thareof, to the effact that the aot in
questionr was unconstitutionel, null snd vold, and
that said ocourt informed respoandent of said opin-
ion, snd notified him not to pay the warrant men-
tioned in the pleadincs, and that if he 4id so,
he would be held liable upon his bond for the
amount 80 paid thereon.

*In the light of those disoclosures, the re-
spondent not only had the legsal right to raise
the oonstitutionality of the aeet, dut under those
facts it became his legal duty to 4o so} other~
wise he would have peld the warrant at his peril.
We therefore hold that in the case at bdar the
respondent had the right tomise ths constitu-
tionality of the aot of 1007."

#We are not here declaring thet a legal duty was
imposed upon the county commissionsrs to raise any question
&8 t0 the constitutionality of ths aot at the time ithey voted
to pay themselves under its provisions. JMoreover, thers is
a presumption thet they in good falth, acted under the belief
same was constitutional.

48 pointed out in Wiles v, Williame, supra, such
officers were not appointed or eleoted to pass upon consti-
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tutiocnel questions and it is cammon knowledge that county
commiseloners are not learned in the law, consequently, not
qualified to intelligently pass upon such guestions,

The ccndition of the cormissioner's bond, however,
leads us to believe that the Eupreme Court of Oklshoma an-
nounced what would be the correet rule following Wiles v,
Williams, eupra, to the effest that under such an aot of the
Leglslature whose provislons are £clely to the personsl and
benefioful interects of the officer, knowledge on the part
of the officer of its unconstitutiocnality, received through
sdvioce given him by his county or distrioct attorney or in-
directly from the Attorney Seneral of Texams, is sufficient
to deprive such offiosr of any equities and fix liability
from that time on for illegal paymente voted for and recelived
under said unconstitutionsl lew,

‘ In answering the above question, therefors, it
is the opinion of this department that the time from whieh
to ealculate refunds due for illegal paymsnts under the Acts
of 1937, 45th Legislature, Ch. 194, is the date on which the
sounty coamissioner received aubhoritativo advice that sugh
Ast wes unoonetitutional, Were the above Act constitutional,
it would :no longor apply to Hidalgo County after the offiocial
prelixinary publication of the 1940 Federel Census, hence pay-~
ments pade therealter were clearly illegal and should be re-
Tunded to the county. _

Tours very truly
8, 1941 ATTORNEY GEHERAL OF TEXAS

FIRST ASSISTANT . By
ATTORNEY GENERAL {
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