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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GEnaLn C. Mann
ATTOUNEY GENTRAL

DBoard of Insurance Commissioners
Austin, Texas

Gentlemen: Opiniocn Ho, 0-3350
Re: Should tha Boay

Associaw
) u‘-'a f1 led,

The request of t}0 ! le Bouben Willianms,
formey Chairmen of the Boakrd anto Commissioners, for
-our opinion in the hereinabdve captiorded question has been
recelved by this deperitument. gte fronm Hfr. Willlamss
lettor as followss

1902,

th ope.'tion
pegiled Chapier G Title 78, Revised 01v11

AT, 793.72 and total liabilities of
$439.15, leaving & surplus of $37,35%.57.

"Some tihe after,the_completion of the last
examination and aftey the Association had filed
its annual statement for 1979, tho Doporiment of
Insurance notified the officers that the liceoanse

T COMMUICATION 15 YO UE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTOKNEY GENTRAL OR FIRST ASSISTANT

———



poard cof Insuvance Conmissioners, Page 2

‘would not be reneved bscause 1t vas considersed
the number of policles in force did not comply
with tho law In thot respect. We have had some
correspondaence and conferences with the ofilcers
8inco this notice was given, and it vas mubually
agreced that the Association would either build

up i%s momboership to the reguired sxnount o dls~
golve. Iawch 1, 1011, was agresd upon &3 the
date when soue definite dispositicn would Do mads
of tho Associatlon's affairs. Just prioy to
March 18t we had o conference wilithh ropresentatives
of the Asgoclation, which conferepce was attended
by your Assistant, Hr. Avmstrong. It vas further
agreed in this conference that the Association
would disgolve and Tile vith the Deuartment of
Insurance £ll necessary dlgss solution papers.

: "We have now received dissoclution pepers from

" the Association which are attached for your infore
mation in rendering the opinlion now requestsed. It
will be noted from these papers that Mrs, Dakney
‘White, one of the officers of the Associaition ia
the only rem2ining policryholder and that in dis-

" solving the Associat101 is 1% prOpove& to distri~
bute to her the remalning assets of §36,738.%6.

"Inasruch s this presents an uvausuel situa-
tion 4n that if the dissolution rapers are accepte
ed by the Department end the Cozmpany's charter
canceled, it results in turning over tho asaets
named to one policyholder, you are requested to
advise us if we should accept these dissolution
papers as filed, csncel the Company's charter and
permit the distribution of its assets In the wanner
get out in these papers.”

We also have before us for exanination the two in-
struments constifuting the dlssolutian rapers of the associa-
tion.

¥hile & number of states have enacted statutes roe-~
gulating the distribution of the assets of insuronce conpun—
ies upon dissolution, we have been wable to find any Texas
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gtatute applicable to the problem here involved. We have,
likewise, falled to find any Texas c¢ases in vhich this ques-
tion has been either decided or dlscussed,

A mutual insurance corporation, like other corpora-
tiong, owns the property, bubt the members own tha corporation.
In the case of 8mith vs. Hunterton County Mutual Firs Insur-
snce Company, #1 H. J. Eg. 473, 4 Atl, 652, the court held
that the surplus should be divided among 2l) the polieyholders,
past &3 well as present, who had contributed to the surpnlus,
This holding, hovever, has not only failed to recelive support
in subseguent cases, but has been eriticized on & number of
grounds. In Titcombh v3. Xennebhiik Hutual Pire Insurance Con-
p Y, 79 Maline 315, § Atl. 732, tho court in holding thai

e rule, reqguiring all persons wvho have ever boecn members
of a8 corperation to be recomized in a distributicn of a sur-
plus by the corporatlion, was entirely 1mpracticable, used
the following language:

"ro d4stribute anong them a small amount of
assets, and to determine what each formepy policy-
holderts share ought in eguity to be, would be
attended wilth difficulty and an amount of labor
vhick the end would not justify,"

In Huber vs. Martin, 127 Wisec. 412, 105 W. V. 1031,
the court critisized the rule involved in the Smith case, supra,
as being illogical and evidontly based on erronsous interpreta-
tion of the holding In Carlton vs, Southern Mutual Insurance
Company, 72 Ga. 371, which turned upon & construction of
lanpuasge in the charter whieh tho Georgla court felt bowmnd te
hold vas used t0 make everycne vho contributed to the corporate
surplus & menmbsr or steciktholder, for the ruvrpose of eny distri-
bution of such surplus, .

- The better view, therefore, appears to be that
after the payment of debis the asseta belong to those who
are members &t the times of dissclution, which in the absence
of & charter provision to the contrary, includes only present
policyholders. Iuber vs. nartin, supra, 14 R, ¢. L. Sec. 1%,
p. 8493 29 Am, Jur. Sec. T8, 1056; Stama vs, Werthwestern
Mutual Beoneflt Association, €65 Hich. 317, 22 W. W. 710; Adams
ve. Horthvestern Tndowvment and Legacy Associetion, 63 liinn.
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18%, 65 ¥, W, 3603 Note in 7 of Ann. Cases 412; Note in 3
L. R. A, (new sewies) 653, We know of no reason why the
rule should be any different vhere, a3 uder the facts sube-
nitted, only one stockholder or member remains at the time
of the dissolution. '

¥hile ve have not had the charter of the Ginners

Mutual Underwriters Assoclatlon submitied to us for examina.
tion, we presume from the rcquest letter that it contains
no provisions declaring who ghall be consicdered 8 meombsr for
the purpose of distributing assets on dissolution of the
corporation.

- In view of an apparent misconstruction frequently
placed upon the holding in Witcomb vs, EKennebunk NHutual
Fire Insurance Company case, supra, we deem it advisabls
to mention it here. This case d1d hold that after the dis-~
solution of a mutual Insurance company the remaining as-
sets vested In the state, the court holding that nelther
the former policyholders nor the corporators had any interest
in the aasety, but in thatit case the last policy had expired
and there were no ¢xisting policvholders., It was absolutely
vithout membership at the time or dissolution.

In view of the authorities hereinabove menticned,
you are reapectfully advised that it is the opinion of this
department that, under the facts submitted, your question
should be ansvered in the affirmative and it is so answvered,

Very truly yours

1941 ATTORNEY GENERAL OF TEXAS
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TORNEY GENERAL Edffay Pfeil
Assistant
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