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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY SENERAL

Honorable Mzlvin Combs
County Attorney
Jefferson County
Beaunont, Texas

Attention: Mr. Barl Black

Dear 8ir;:

ty Clerk's
Jefferson County, vho
ead of the filing de-
receive in addition to
e 00.00 salary of chief
depyty the $200.00 additional

dvise this office as to vheth-
T. C. Land, vho i» Chief Deputy or
irwt assistent\in the County Clerk's office, Jeffer-
s, and also the head of the filing

d office vhich departmental divi-
spproved by the Commissioners Court,
ean reveive in addition to the $2600 salary of Chief
Doputy Or-Tirst assistant the $200 additional compen-
gation provided under Artiole 3902, 8ec. 5, R.C.S8.,
1525, which has bteen alloved by ths Commissioners
Court.

"Mr. Land has been a deputy in that office for
eight continuous years."

The offfcial 1940 census shovs that the population of
Jefferson County 1s 145,329,

HO COMMUNICATION 16 TO 3 CORNTRUED AS A DEFARTHMENTAL OPINION UNLESS APPROYED BY THME ATTORNEY GENERAL OR FIAST ASSISTANT
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Seotion 5 of Artiocle 3902, Vernon's Annotated Civil
aa;uies, is applicadle to Jeffsrson County, Texas, and reads
1 follovs:

*s. In oounties Lhaving a population of one I
hundred thousand and one (100,001} and not more
than one hundred and fifty thousand (150,000) in-
habitants, first sssiatant or ohief deputy not to
exceed Tventy-six Hundred ($2600.00) Dollars per
annum; heads of departments may be alloved by the
Conmiseloners’ Court, vhen in thelr Eugggent such
allovance 1s Jus ied, the saum o o Hundre

ars per annum in addition to the
amount here oved, vhen sue sads © epart-
ments sought to be appointed shall have previousl
served the county or political subdivision thereo
Tor not less than tvo continuous Yearsj other
assistants, deputies or olerks not to exceed
Tventy-three Rundred ($2300.00) Dollars per an--
nun each.” (Undermooring ours

Inasmuch as the quoted seotion of the statute express-

linmits the compensation vhich may bs alloved the first aasis-
nt or ohief deputy to "not to exceed Twenty-six Hundred {$2600.00)
llars," and does not expressly mention the first assistant or
ief deputy as being entitled to an additional Tvo Hundred
200.00) Dollars upon certain conditions, such officers vould
entitled to suoh additional Tvo Hundred ($200.00) Dollars only
it can be determined that by the underscored part of the stat-
o the Legislature intended to allov such additional eompenss-
on to every head of a department vith tvo years of continuous
svious service irrespective of vhether he is the first assis-
at or ohief deputy or not.

. We have been unable to find any Texas case defining the
rm "heads of departments” as used in the statute under consid-
ation, The term appears to have been first used bI the Legis-
ture (in oconneotion with the compensdtion of deputlee and
3istants of distriot, county and prec’ ‘2t officars) 1n 1913
an the Legislature amended Article 390 - o1 tie Revised Civil
at?tos of 1911. (39th Legislature, Acts of 1913, Ch. 131,

2

Artiele 3903, Revised Civil Statutes, 1311, provided,
part, as follovse
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®« ¢« « + The maximum amount alloved for depu-
ties and assistants for their services shall be as
follovws, to~-vits 'Pirst assistant or chief deputy,
& sum pot to exceed a rate of Tvelve Hundred ($1200)
Dollars per annum, others not to exceed a rate of
Nine Bundred ($500) Dollars per annum."

In 1913, said Artiocle vad amended (33rd Legtislature,
.8 1913, ¢h, 121), to read as follovs;

*The maximum amount slloved for deputiea or
assistants for their service shall be as follova,
to-vits 'Piret assistant or chief deputy, & sum
not to excesd & rate of Righteen Hundred {txeoo)
Dollars per annum; heads of departmants, a sum not
to exceed PFPifteen Hundred iIISSOI Dollars per annum;
others not to exceed a rate of Tvelve Rundred {$1200)
Dollars per annumx,” ,

8ai1d Artiole 3903, Revised Civil Statutes, 1911, vas
ther amended in 1913 {33rd legislature, oh. 1M2), in 1917
‘h Legislature, oh. 55), in 192C (36th Legislature, 3rd Called
sion, oh, 32), and ip 1921 (37th Legislature, ch, 96). By
3e axzendments the Legisletuse set up nev population brackets
under sach bracket, except the lovest, alloved the chief
ity or first acsistant Three Hundred Dollars ($300.00) more
1 the "heads of each department,” and the heads of each de-
ment Three Eundred Dollars ($300.00) more than "other depu-
1 and assistants.”

In 1925 (39th Legislature, oh. 52), Article 3503, Re-
'@ Civil Statutes, 1911, ves again amended and here, for the
1t time, the Legislature defined the term "head of department”
roviding as follove:

"Frovided, that no head of & department shall
be created except vhere the person sought to bde ap-
pointed 1is to de in actual charge thereof, vith depu-
ties or assintants under his superviaion, or a depart-
ment approved by the sourt and only in offices capable
of a bona fide sudbdivision into departments.”

To the present time, this remains as the only legisla-
definition of heads of departments. (See Seoction Xa of
cle 3902, Vernon's Revised Civil Statutes.)
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In 1929, Article 3902 vas again amended (Acts 1929,
Mlst Legislature, FPirst C.8,, p. 225, ch. 92), the material
part reading as follows:

"Provided, that in Counties having a popula-
tion in excess of 125,000 inhabitants, the maximum
compensation that may be alloved such Deputies or
Assistants for their services shall be as follovs,
to-wit:

"PIRST ASSISTANT OR CHIEF DEPUTY, not to ex-
ceed $3000.00 per annum; provided the Commissioners’
Court may increase said amount not to exceed $3300.00
per annum, vhere A& necessity thereof is shown and
vhere the person to be appointed has been previocusly
the head of a depariment for not less than one ysar
or has been in the continuous service of the County
for a period of not less than tvo years,

"Heads of Departments may be alloved by the Court,
vhen in their judgment suech &re necessary, not to ex-
ceed $2700.00 per annum, vhen sueh Heads of Depart-
ments sought to be appointed shall have previocusly
served the County for not less than tvo continuous
years., Other Heads of Departments shall receive not
to exceed $2%00.00 per annum; provided that no Head
of & Department shall be created except vhere the
peraon sought to be appointed is to be in sotual ocharge
thereof, vith Deputies or Assistants under his super-
visitn, or a Departmept approved by the Court and only
in offices capable of a dona fide subdivision irto de-
partaente,

"DEPUTIES OR ASSISTARTS other than those above
provided for may bde alloved, the number to be deter-
mined by the Commissioners' Court, and their salaries
besed as far &s possible on a graduats soele acoord-
ing to service, ability and Qqualification. PFifty
per ocent of the number so appointed may be authorised
at & rate not to exceed $2500.00 per annum, provided,
such rate shall be alloved only to Deputies in ser-
vice for two years or more and all other so appointed
at & rate not to exceed $2100.00 per annum,"

W36

The legislative history of the statute {8 question thus

far, therefore, clearly indicates that the Legislature intended
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to divide deputlies and asalstants into three &istinot groups
and to compensate them on the basis of the group that they vere
in. The highest paid group, vas the first asaistant or ohief
deputy; the second, heads of departments; the third, other
assistants or deputies. Assuming that a chief deputy or first
assistant may be a hesd of a department, vhich is & question
not submitted and therefore not ruled on by us in this opinton,
he would nevertheless De limited to the maximum elloved ohief
deputies or first assistants, V¥hile thia 1is clear from the
plain language of the statute through the amendment of 1929,

a more serious question arises on this point by the ambiguous
language used in the amendment to Article 3902, in 1933.

The A3rd Legislature, Aots 1533, p. T34, amended
that part of Article 2902 here involved, to read as follovs:

*5. In ocounties having a population of one
handred thousand and one {(100,001) and not more
than one hundred fifty thousand (150,000) inlisbi-
tants; Pirst Assistant or Chief Deputy not to exceed
Tventy-six Hundred ($2600.00) Dollars per annuaj
other assistants, deputies or olerks not to sxcesd
?vogty-throo Bundred ($2300.00) Dollars per annum
sach,

*6. 1n oounties having a population of one
hundred fifty thousand and one {150,001) or more
inhabitants; Piret Assistant or Chief Deputy not
to exceed Three Thousand ($3000.00) Dollars per an-
num; other assistants, deputies or olerks not to
exceed Tventy-four Jundred ($2400.00) Dollars each,
sxoept as othervise provided in this Aect.

"Heads of departments may de alloved by the
Commissioners'! Court, vhen in their judgment such
allovadle 1s justified, the sum of Tvo Hundred ($200,00)
Dollars per annus in addition to the amount hereinbe-
fore authorised, vhen such heads of departments sought
to be sappointed shall have previcusly served the oounty
or politioal subdivision thereof for not less than tvo
continuous Yyears; provided, that no heads of depart-
ments shall be created except vhers the person sought
to be appointed shall be in asetual charge thereof,
vith deputies or assistants under his supervision,
or & department approved by the court, and only in
offices oagablo of & bona fide subdivision into de-
partments,

"y
”t

v
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It vill be noted that in this amendment, the Lsgisla-
ture for the first time provided that "heads of departments may
be alloved . . . the sum of Tvo Bundred Dollars per annum in
addition to the amount hereinbefore suthoriszed. . ., ih Dlace
of setting a definite maximum as in prior amendments. The anm-
biguity of this language presented the question of vhether such
additional Tvo Hundred Dollars eshoild be alloved to a Chief
Deputy or Pirst Assistsnt vhere such officer is also the head
of a department. In viev of the oclear out 4istinotion between
the chief deputies or firat aszsistants and heads of departments
theretofore oconsistently made by the Legislature in dealing
vith the subject for & periocd of tventy years, ve are of the
opinion that the lLegislature vould have expreceed itsclf more
6learly 1f it had intended to inciude such officers vithin the
Tvo Bundred Dollars additional allovance vhere they vere also
heads of departments. :

That chief deputies or first assistants vers not con-
sidered dy the Legislature as entitled to the Twvo Bundred Dol-
lars additional salary under the last paragraph of the 1933
amendment, quoted suprs, appears to be obrvious inasmuch as the
very next legislature (Acts 1935, d4th Legielature, p. 752, ch.
327) smended the relevant part of Artiocle 3902, to read as
follovst

*5. In ocounties having & population of one
bundred thousand and one {100,001}  and not more
than one hundred and fifty thousand (150,000) in-
habitants, First Assistant or Chief Deputy not to
exceed Tventy-six Hundred Dollars ($2600) per snnum;
other assistants, deputlies or clerks not to exceed
Pventy-three Bundred Dollars ($2300.00) per sanum
each.

"6. In ocounties having & population of cne
hundred and fifty thousand and one (150,001) or
more inhabdbitants, Firest Assistant or Chief Deputy
not to exesed Three Thousand Dollars {$3000) per
annum; other assistants, deputies or olerks not to
exceed Tyenty-four Nundred Dollars ($2300) each,
exoept ag othervise provided in this Aet.

*Heads of departments maYy be alloved by the
Commissionsrs Court, vhen in their Jjudgment sush
allovable is Jjustified, the aum of Two Bundred Dol-
lars ($200) per annum in addition to the amount
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hereinbefore suthoriged, vhether it be chief deput
or assistant, deputy, clerk or assistant, when suc
heads of departments zought to be appointed shall
have previously served the county or politiesl
subdivision thereof for not less than twvo (2) con-
tinuous years; provided, that no heads of depart-
ments shall be created except vhere the person
sought to be appointed shall be in astual charge
thereof, with deputles or assistants under his
supervision, or a department approved by the Court,
and only in offices caeablo of & bona fide sudbdivi-
sion into departments.” (Undersooring ours)

By expressly and clearly stating "vhether it be chief
deputy or assistant, deputy, clerk or assistant,” s chief deputy
or first assistant undoubtedly vas entitled to the Tvo Hundred
Dollars additional, under Artiole 3902, as amended by Chapter
327 of the 24th Legislature.

Several months later, hovever, the same legislature
(Aocts 1935, AMith Legislature, Seocond C.S., p. , oh.
ageain amended Article 3902, This smendment is Seotion 5 of
Artiocle 3902, applying to Jefferson County, in its present
form Qqucted at the beginning of this opinien.

It vill be noted that the language used in the oclause
dealing vith "heads of departments” in Seotion 5 of Article
3902, is identiocal vith that contained in the 1933 smendment.
If the legislature had intended to allov ohief deputies or
first assistante the Tvo Hundred Dollars additional salary,
ve bellieve it would have used the same clear language to that
effect that it used in the Regular Session {Acts 1935, AAth
legislature, p. 752, oh. 32T) instead of going back to the
langusge used in the 1933 amendment by a previous Legislature.

In 39 Tex. Jur. 241, Seoction 128, 1t 1s stated as
follovws:

*In the oconstruction of an act or provision
that has been amended, re-enacted or restated, the
oircumstance that the original statutory language
has been modified, or that it has been preserved
unchanged, in certain particulars, may dbe taken into
consideration, as an aid to the ascertainment of the
legislative intent. 8Spealking generally, alterations



Honorable Melvin Comds, page 8

in the language of a statute must be given effect.
The omission of a eignificant vord or provision
from an amendment or re-enactment indicates a de-
sire to ehange the effeot or interpretation of
the aot, or an intention to exclude the objeot
theretofore acoomplished by the vords omitted,.”

The language used in Seotion 5 of Article 3902 and
the legislative history of said Article, leads us to the oon-
odlusion that the statute is subjeot to but one oconstruction,
to-vit, that ohief deputies or first assistants are not #n-
titled to the Tvo Bundred Dollars asdditional oompensation even
though they are the hesd of a department vith the necessary
tvo years previous servios.

Even 1f it could be conceded that the statute under
oonaideration is capable of being oconstrued either way, vhich
certainly is the most that ocould be contended for, ve vould
still be forced to the oconclusion that the chief deputy or first
assistant is not entitled to the Tvo Hundred Dollars additional
oompensation. Article 3902, deing a fee statute, must de ctrict-
1y ;ogltruod. The rule fs stated in 34 Tex. Jur. 508, Sec. 105,
as fcllovse) '

*Statutes presoridbing fees for public offtcers
are striotly oonstrued; and hence a right to fees
may not rest in implication., Vhere this right is
left to oconstruetion, the language of the lav kust
be oconstrued in favor of the government. V¥Yhere a
statute 1s capable of tvo oconstructions, one of
vhich vould give an offiocer ocompensation for his
services in addition to his salary and the other
not, the latter construction should be adopted. It
is no ocnoern of an officer that the Legislature
may have been tovard other offficers more libderal
than tovard him in the matter of compensation for
services; nor does this fect Jjustify the courts in
upholding his ¢laim for compensation for services
as against & fair and reasonadble interpretation of
the statute. In applying fee etatutes and ascertain-
ing the intent of the Legislature and the meaning of
the statute, the usual methods and rules of inter-
pretation are applicabdble."

You are, therefore, respectfully advised that it 1s
the opinion of this departmant that, under the faots submitted,
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Mr. 7. C. iand is not entitled to be paid the Tvo Hundred Dol-
lars additional ocompensation provided for in Seotion 5 of Arti-
ole 3902, Vernon's Annotated Civil Statutes.

Very truly yours
ATTORNEY GENERAL OF TEXAS

By

APPROYED

OPINION
COMMITTER

8 YM

CHALRMAN




