GERALD C. MANN
ATTOaNgY GENERAL

Kononbh Jos ¥oCasland
Distrist Attoraey
Jefferson, Texas

Dear 8im

Chnphor 3 and snnotated deslsionn
anpitile to find whether veams for awrdey
rosesutsion 1ies in Texes Btop Uy epinicn venms
probably iz Flerids slse Article Gode dows
Rot sover this case as it would be sxtraterritorial
and that thatt eases and al) eanes eited under
this article 40 not apriy ¢ surdsr. If veaus
in Texas Dplease navise irmedintely what county.”

Onaptar & of Title 4 of the Colde of Criminal Pro-

‘swlure Bf. Texas spatuins the venus atatuses tppuuuo in
s anu. ‘We guote eexrtain artiolest

HO COMMIHICATION I8 10 BE CONSTRURD AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY SENERAL OR FIRET ABGISTANT
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;::tiolo 1686, Offenses not oomuitted in
the 8 !c

"prosecution for offenses committed wholly
er in part without, and made punishable by law
within this 8Btate, may be begun and carried on
in any eounty in which the offender is found,

"
* ¢ & @

"irticle 191. Jersons dying out of the
State.

*If any person, being at the time within
this Btate, shall infliet upou another, also
within this State, an injury of whieoh such per-
son afterward &ies without the limits 4f this
State, the person 80 offending shall be liadle
to prosecution in the county where the injury
wag inflicted,

*Artiols 198, on within the State in-
flieting in on & out O G

*If & soa, being at the time within thise
State, & wdlt.uu,mthor out of this
8tate an 1:.1%” reason of whieh theé injuved
person 4ies witheut the lixmits of this State,
he may de prosesuted iz the county where he ws
vhen the injury wes inflieted,

t".u-uclc i08, son withou§ the Stats in-
flieting an injury Eogm’—. R

"If & person, being at the time without this
State, sh!.rinﬂ.lot upon another who is at the
time within thls State, ac injury osusing death,
he may be prosesuted in the sounty whers the per-
son injured a&les,

"Artiocles 198. Jpjured in ons county and
dying 1o enotherx.

"If & parson reosive as injury in one dounty
and A4ies in ancthsr by resson of suwh injury, the
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offender may be prosecuted in the county
where the injury was recelived or where the
death ocourred, or in the county where the
dead boldy is found, (As amended Acts 1935,
44%h Leg., pe 487, oh. 200, | 1.)

. ”. 4 & *

"Article %10, Proof of venue

"In all eases menticned in this chapter,
the indiotaent or informmtion, or any proe
geeding in the cass, may allege that the of-
fense was gommitted in the dounty where the
prosecution is carrisd on. To sustain the
sllegation of venus, it shall only be nesessary
§0 prove that by resson of the faots in the
cass, the ocounty where such prosecution is
carrlod on has Jurisdiction,

*Article 211, Other offenses

*If venus is not speciricslly ststed, the
gro o Oounty for the prosecution of ofCenses
8 thet in whieX the offense was ccomitted.”

-All ertieles quoted above are s showy in tha 1928
gevision of the Code of Oriminal Progedure, exespt Artiale
105 whish was amended Dy the 44th Leglislature in 1935 te
:dl the :I.:ct slause, "or in the aounty where the dead dody

s Tound,

Referease $0 the adeve articles, whieh appsar %o
s all of the statutory ouncements pertinent to our
problem, discloses a leglslative silenos with eferense %o
veaus for a murdsr prosesution under the faets =s submitted
by you. ©On first impressiony one might be zessed with
the belief that Article 188 would give Texas jurisdistional
venusj but as you say, to give the statute that coastrue-
tion, the effect -onI& be extraterritorisl, A state or
sovereigaty omomm-h for offenses committed deyond
ite territorial linits. 16 C. J. 163, seo, 198,

. %he only instancses wherein this artiecle of puy
Code has deen un‘loncd by our courts were in sases of theft,
bringing stolen property inte the State, swindling anf re-
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movel of mortgaged mroperty from the State, end in the
case of Bims v, State, 28 Tex, Cr. R. 447, 13 5. W. 853
{swindling), the court saye;
*in all cases not speoimlly named in
the Code, the pronar county for the rrosecu-
tion of offenses 18 thut i1 whiah the offense
was oommitted.”

This 1s the identical language of Article 211,
Ce Co Fo, Supra,

We have mede 3 diligent seayoh of authcritios and
find no case where our Texas courts havwe passed upon the
qxuzluon presacted by you, HNor, 40 we believe such o ocase
exists,

Artiocle 101, supra, is speociric legislation on
tha exaot coaverse o7 our provlea, Unler its plain languege,
if the fact situation was reversed and if Houston had in-
flicted the mortal wounds on Moje in Texas, with death oo~
ocurring in some other state, thw venus would very rroperly
and without doubt be in the county where the dlows wers
given, The languase of this article cannot de turned or
twisted, howsver, to say it gives venue in the instant ocase.
Indsed, the absence of such a statute as would give vanus
here is much emphasized dy the insertion into our Colde of
Article 191,

Articles 192 end 198, supre, are elearly inappli-
oable to the situstion we havd before us, These articles
acgain emphasize the adsence of apecifie legislation to eover
the fasts you submit,

Artiele 198, supra, would answer cur problem if
sueh application was not so emphatically made restrioctive,
and therefore unavajlable to us, by the use of the word
"gounty”. We dc not have the lfborty of substitutiag
*state® for "oounty",

It hes been hald that Article 210, supra, ocacnot des
construsd tc relieve the state of the necessity of previcg
venus. A ples of not uilty puts in issus the allegation of
venue, and the State must prove such sllegation, or a eon~
viotion will nct be warranted, The venue nust de proved as



Honoradle Joe MoCasland, Page 5

alleged., BSee Article 210, Vernon's Annotat:d Code of Crim-
inal Proesdure, and many cases there cited.

In Dean Potts' Cases on Crimﬂml Procedﬁro (£nd
Ed,, Texss), at page 3 appears the following stetement!

"where the stroke is given in one state
and the death ccours in enother the crime is
not punishable in the latter state in the ab-
sense of statute, Carter v, State, 27 N, J, L.
499 (1859); State v, Xelly, 76 Xe, 311, 49
Am, Rep, 620 (1884); Ex parte MoNesley, 38
W, Va, 84, 32 Am. St. Rep, 8813 but statutes
roviding for such oases ars uniformly upheld
as sonstitutional., Com. v, Macloon, 101
Mass, 1, 100 Am., Deo, 89 (1869); Tyler v.
People : 8 Mich, 320 (1880); Ex rerte McKeeley,
supra .

In the case of United States v. Guiteau, 1 Mackey
498, 47 Am, Rep, 247, it appears that Charles J. Guiteau
shot President Jeames A. Oarfield in a raillway station in
I’uhinf.on. Pe Ca, infliocting wwound from which the Presi-
dent died soms three months later in the state of New Jersey.
Guiteau was indicted, tried and conviocted at a crimiml
tern of the Suprems émt of the Matrict of Columbla, He
appeal¥d on the ground that, at common law, where the stroks
was given in ons state and the death coourred in another,
neitbher state had jurisdiotion to try the case. The court,
mwever, desided that the fatal blow made the crime complete,
and tlat venus lay whiere the blow wes struck,

We quote the following language from the text of
Ruling Case Law {13 R. C. L., 87%, Bec., 181, 182):

"It 18 clear that when s nortsl blow or
shot, and the death resulting therefrom, osour
in the same nation or stats, the offense is
thers complete, and the ocourts of that place
ave Jurisdictfon to try the slayer for the
erime., BPut when the mortal stroke and death
o not take place in the same jurlsdistion, a
somswhat complioated case is pressanted, Four
centuwhss apgoy according to a case in the Year
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Books (7 Heary VII, 8), Mr, Justice Tremaille
asid: ‘The striking the prinoipal point,
dut it requires death; otherwise it is not
felony; but whether he died in one plase or
anothexr is not material.' Nevertheless, it
seams to have been doubtful ot sommon law whe-
ther the killing of one who died in Rnglend

of & blow reteived in foreign parts, and

vice versa, oould have been inquired eof.
Finally, parlisment interposed, asnd put the
Question to rest by passing the statute of

£ Geo, II, ¢, &1, whioh provides that when

the stroke has been given in England snd the
death oocurs out of EKugland, or the reverss,
the killing may be inquired of in that part
of Englend whrre either the death or stroke
shall happen respectively., It is the view

of modern authorit independeény ¢ t-
or TN M ARG 3. TR o Ly .
11y ' . o1 e LD Iy TR Y t o
JIven] i1 OLE [y s T h
. T 1 . . f A, 3 T “ue rFa a7
SJRLRGT e 4 v T"l’.‘.\..’l. y
UriSGlOW O %0 CFY ARd PUALISA I8 R1VeX
vAsdo g 30 the g9 | Fule o Al
in the URTESE BUANIN," T5é A¥Fuled S¥ AUTUe!
23 MALARUENTEE 18 PFOUDAFLY 1AA18 LOG AR 4
R yee WRETeLl SRS SUSE FWALER FOSULL 6
L0 LM ALE Were CUENITESY, SISASWEN. IR boint

0%, UM ISHLSEE GLOE L8 SADIRAY SIS -
ie OO ' mm;mft;u;m;nnuur )=
. Y te g F .} @ y " 'Y LI 2% - &,
4."§. % 4180 atutes substantially
yroviding that where the death cceurs cutsids
of one stats, by reason of a stroks given in
another, the latter state may have jSurisdietion.
The ulfuty of thess statutes sesms to de

undisputed, and indeed it has desn frequently
asserted that sush legislation is dub '
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= [ecth was in-
) § 32 T enothor atole OF OGUNLEY. o~
Ther the leglislnture may wmmke the fact of desath
the basis of local jJurisdiction, 18 a question
upcn which there has been some difference of
Judlcelal ovinien, It sesms to ne eleer that
the statute 18 vnlid in its applicaticn to &
case whore the homicidel act ws done cutside
the Jurirdioction of sny sourt, = on the hirh
neas, for example - and the rile misht well

be held to extend to cases where the bdlow is
struck in some, if not all, foreign countries;
but in respect of e h micldal act committed
within azother or neighberin: stute, the
stotute is op-osed t¢ the fundicrpental prine-
cinle of trisl by a jury of tha vicina e of

the crime, und some courts have ot haslistad
to hold the law invalid in its ap;lic-tion to
suel: n case.,® (Underscorins ours.)

To the sams effect see Z6 Ax, Jur, 32C, Jec, 837,

Cases cited, in addition to those by Dean Potts, nre: Oreen
v. State, 6& Ala, 40, 41 Am, Rep, 744; People v. Botkin,

132 Cal, 231, 64 I, 286, 84 An., 3t, Rep., 39; Com, V,

Apkina, 148 Ly. 207, 146 S. ¥. 431, 39 L. R. A. (N, 8,) 88¢f,
Ann, Cas, 1913FE, 465; State v, YocCoy, 8 Rob, {la,) 545,

41 Az. Dec, 301; State v. Foster, 8 la, Ann, 290, 48 Am,
Dea, 678; Com. v. ¥aocloon, 101 Mass, 1, 100 An, Deo, 8¢,

Another recoganized authority stating the principles
applicable the same as Dean Potte, Ruling Case law end Amerl-
oan Jurisprudence, is Wharton's Criminal Law, 12th 84, (1982),
po. 441, 442, Seotions 330 and 340; Ibid, P. 405, Seo. 310,
eiting the FPlorida case of Davis v, Stats, 44 ¥la, 32, 32
So. B22; also Stcte v, Gorrison, 147 lo. 548, 4% S, W, 508,

Iz the Bavis case, suzra, appellant was convicted
of murder in Suwannee County, Flor{da. A doctor testifled
thet deceased, Airth, caze tc Lis dewth 1n e sanitarium in
Atlanta, Georgzia, as & r-sult of 8 ;lstol shot inflicted
¥y the accused in Suwannes County, “larida; that after the
shooting, the deceased, thon still 11+in:, desirad to be
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taken to Atlenta, Georgia, and witness accoapanied hin
there, and death scourred the next day. The Florida
Supreme Court, after reviewing the fucts, sald:

*The Cirouit Court of Suwannee County
had jurirdlction of the crime, if comnitted
in that countyy although consummeted in an-
other state. Rev. St, ] 2380; Roberscn v,
State, 42 ¥la, 212, 28 South, 427 Smith v,
State, 42 ¥la, 605, 28 South, 758."

The Florida statute ¢clearly gives that stete juris-
diotion of the offense mentioped by you, Vie quote Seetion
7117 of the Compiled General laws cf Florida (1927):

»7117, (5015) Offense sommenced hers
but eopsummated elsewhere., - en ot~
mission of an ollense commenced here is con-
sumnated without the doundariee of this State,
the offendar aball be llable to punishment
here thorefor, and the juri=dictica in such
oase ghall be in the county in whioh the of-
fTense was comneheed.”

In view of the authorities herein discussed and cited,
it is our opinion that under the facts subtmitted dy you, Texns
doss not have jurisdietion ¢o punish Houston for ths murder
of Moje, if ha is guilty of such crime, for the reason that
as stated in your t.olosnr:i Florida, not Texas, would be the
ploce of proper venus. s opinion is to be interpreted,
however, only on the assumption your wire slves all the faots
on the question propounded. If the defendeant 414 any aot
within this State t0 hasten death, another uestion would be
involved. And the opinion is also limited to the offense of
murder, and is not to be construed as precluding vonue for any
ot her possible offense.

MA y/

FIRST ASSISTANT
ATTORNEY GENERAL

Ycurs very truly

Bw1GO




