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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

jous: No. 77, passed by the Acts of the 37th
Legislatiure, 1Y ‘as followes

"AN AQT %0 amend Sesticm 8 of Chapter 262,
. Asts ofut:. g;;;m. orty-
second 1sla } providing
& saving clause; repsaling all lavs
in ¢ %3 and declaring an emer-
goensy, : .

% ' F4

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTHENTAL OPINION UNLESS APPROVRD BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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'mnmcmnmmmmormm

- OF TEXAB:
"Seotion 1, mt Beotion 8 of Chapter 282
of the Acts of the B Session of the Porty-

ssoond Leglslature 2, be, and the same 1is
gnoby ngdnd 20 ;3 to ﬁnu’;rtor read as fol-
L 1

“Section 8. Rate and Speed of Vehicle,
It shall be unlavful for any person to operats
pibAto Righvaye of Te °"”"£ L rate of spocd.
. Vays ¢ at & rate of spe
1:1 mn of sixty miles an hour
daytime, oy to n oy oparate a motor
erothornhi tantoo:modinoxms
f of nm-nv nu.u par hour during the
T Sime, vo oy opayate a notor or other
. muwnmmumuo:mm~
3 aorpmted c:t:{ or town, or within oy
any town o ge not Momutsa at a
greater rate of mod than ) mtles
‘per hourg provided, thak it be unlavful
0 drive or operete upon satd pudlic highways
& commercisl motor vehicls, truck-trastor
trailer, or sexi-trailer u dofined in
Act, at’ rate of speed in excess of torty-
five (35) miles per hour during the daytime,
oy to ve or operate sald ecommercial motor
vmeh, :mh-::u:or, t.mi;u, or n::!.-r-
& rate of speed axcess oty
ﬂ.ve 245 miles por hour during the nighttime,
thin the eorporats limits of any insor-
pmtod ¢ity or town or within or any
towa or village not inc ted at a rate of
speed in excess of eighteen (18) miles per
hour, Provided further, that it shall de
unlavful to operats any mtor vshiocle
in this sn;. :mthobu:imu ogitmsmt
pasengers orcong:u on or hire on any
Mgmag: »oad, woughfare not ntcl:r
ovned between oities, towns, and -
& rate of spsed in sxcess of fifty-five 55
miles per hour,

"1 Daytime as used in this Act shall mesn
aha}fhourbatou sunrise to s half hour after
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sunset, and nighttime szhall mean at any other

"tprovided further that no person shall
dr»ive & velisle on & highway at a spesd greater
than is reasonable and t undeyr the con~
ditions then existing, having regard to the
actual and potential hazards vhen syproaching
Crossing, Fhen approsching and Gong arouny &
ecrossing, &pproe go ar a
mvo, vhen approsching & hillcrest, vhen travel-

upon any narrov or vinding rosdvay, or vhen
spocisl hazard exists with »eapect to pedestrians
or other traffic or by reason of vbather or high-
vay conditions; and speed shall be so controlled
as may be necessary to avoid colliding with any
~ person, vehicle, or other conveyance on or enter-
ing the highway in complisnce with logal require-
ments and the duty of =all persons to use due care,

"17he State Highway Commission shall have
" englhooring and traffis Tavestigation t deb
9 ¢ lnves lon to deter-
m&m?gix the maximum, reasonable and prudent
speed at any road or highway intersections, rail-
vay grade orossings, ourves, hills, or upon any.
. other part of a » 1688 than the mexipum
" "hereinbefore fixed by s Aok, taking into oon-
sideration the width and condition of the pave-
ment and other circumstances on such portion of
said highw:i.:: well as the usuhl traffic there-
on. That ver the Btate Highwvay Commission
shall detarmine snd £ix the rate of speed at
any saild point upon any highway at a less rate
of speed than the maximum hereinbef'ore set forth
in this Act and shsll declare the maximum, reason-
able and prudent speed 1limit thersat by proper
order of the Commission entered on its minuntes,
sush rate of speed shall hecome effecitve and
operative at sald point on sald ys vhen
appropriate signs giving notlce thereof are
erected nnder the order of the Comminsion at
such intersection or poriion of the highway.

"tPhat whensver the governing bodles of

. incorporeated cities and towns in this 3tate with-
in theilr reapective jurisdiotions determine upon
the basis of an engineering and trafflo lnvesti-
gation that ths maximum reasonable and prudent
speed at any intersection or other portion of
the highway, based upon the intersections, rail-
vay grade crossings, ourves, hills, width snd
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condision of pavemsnt and other sonditions on
sueh » and the usual traffic thereon,

the meximam reasonable and prudent speed
1imit thereat, vhich shall be effective at such
intersection oy other place. -

*11% shall e unlaviul for person to
‘so opervate or Arive any motor or other vehicle
wpen the muom or stmtn of this
State so an %o obstrust or impede the

ey » Peascnadle and safe movement of traffic,
S uofnmnmhuobymmmodtonrom
the rma provision by directions to drivers;

[ 3 disobedisnce to this provision shall

K '&uﬁum of law punishable as provided

' ] s

"igvery oharge of a violation of any speed
rcsnmw:,proum for in this Act, cln
3 _4n ansvwer %o

I,
N
il
I

'!h. proﬂum of m. Act mmmg spood
:u.un shall not be construsd to relisve the
pnintitr in any oivil action from the durden

negligence on the part of the a.rm-
lnt as thes progyimate osuse of any accident,’

"Sst, 2. If any part or parts of this Ast
ahall de held to be unccnstitutional, such wn~
een:::tuuomuy -1;:11 r;o:m nrrxn: th;” validity
of romaining parts o 8 Act, Leg-
islature heredy dsclares that it vould have
mud the remaining parts of this Aot if 1t

imown that such part ormn thereof
be dsciared unconstitutional,

*"Sec. 3. That all lsvs or parts of lavs
in confliet with this Aot are hersdy repealed.

"aac. 4. The importance of this Aet for
the benefit of public safety snd the protestion
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. of the traveling public upom the highways of
this Stats oreates an smergency and an impera-
- tive publie nwcessity requiring the ansion
of the Constitutional Rule requiring all bills
e Do read on three seversl Adays in each Xouse
be suspended, and the sames is horeby suspended,
and that this Act shall take effect and in
roro:“m' and after i%» pasaage, and it is so
- enacted, ‘ - .

The shove Ach is an amendment of Secticon B of Article
- 827-8, Vernen's Penal Code of the State of Texas.

~Artiocle 791 of the Penal Code of the Btate of Texas,
- 1925, a8 amended, was una,d as House Bill No. 260, Acts of
the £3rd Legtslafuve, 1933, Page 545, and its caption and the
Aot reads as follovss ' S _ 3

- "An Aot amending Artiols 791 of the Penal
Code providing that Section 8, of Ay~
tiole 827A, of the Aots of 1929, 3lat L
Legislature, 2nd Called Session, page LY
-T2, Chapter 42, as amended Ly the Aats T :
of 1931, A2nd Legislature, Regular : '
Session, Page 507, Chapter 282, relat- - )
ing to ehn speed of motor vehioles, ’
shall not apply to fire patrols or
. motor nhtcl:a opor::;d v the fire
. department of any ocity, town or
village responding to ¢alls, nor to
‘police patrols or physicians and/or
axbulances responding to exsrgency
calls; and providing that incorporated
cities and tovns may by ordinance reg-
ulate the speed of ambulances, and
declaring an emergency.

"SR TP RNACTRD BY PHE LEGISLATURE OF THE STATE
= ""op 7EXASS

"Sestion 1. Amend Article 791 of the Penal
Code 30 as to hereafter read as follovss

"iapticle 79L., Section 8, of Article 827A,
of ths Acts of 1929, Alst Legislature, 2nd Called
Se¢ssion, Page 72, Chapter 12, as amended by the
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Acts of 1931 42n4 Legislature, Regular Session,

m’ Chapter 282, rohtin& to tho speed of
nhie Ml not y to fire patrols

or motoy voh&oiu, pplr to 1'11'0 :Pl-

trols or motor mum- opsrated
department of any eity, towvn or r.l.{lago re~

' to noy to police patrols oy
m ;ﬁ':‘mnmﬁ nlpg;dina to
calls; provided that inocorporsted

cutn and tovns wxy by erummo rogulate
the speed of uﬂm:l.mu.

- . "Sag, 2. The fmat that there is mov no au~
thori{zstion in the Statutes authorizing the reg-
" ulation by ordinance of the spesd of anmbulances
in incowporated cities and towns, creates an -
emorgency and an imperative public necesaity
that the Constitutional Rula requiring bills
to Bs read upon thres several days in esch
Houss be suspended, and that this Aot shall
- take offect and de mrorcorrgumutorus
- _passage, and 1t 1is so enacted,

: Itvﬂlbonott«dthatthaabonAztvs passed sub-
secuent to the enastment of the original Act 931? vhi
BiLl Yo, ??, supra, anenas.

- Im umraung m question, ve must determine vhether
or no% House Bill ¥o. 77, supra, has expressly oy by nscessary
implication, repealed the provisions of Arti 791. sSupre.

- - In the case of Uaddis v, Terrell, 101 Tox., 57%, 110
8, W. 329, the Supreme Court had & similar set of tmts Before
1t for consideration. %he court said:

*» # #, The guestion is, has ths provision been
" popealed by subsequent statutes? * *# & The repeal-
ing section of the act last ocited is as to.'u.ovs: A1l
lawvs and parts of lawvs in eonruot with ths provisions
of this Act are hareby repealed.'! Lavs 1905, P 166,
¢, 103, It ;ls clm that thora 3 no e
that is . ision in ; TN
E% nted ou ag%u$¥9_& 8d o
oct of a gene sion re 1ng eonrlietj.ng
lavs evinoces that tho Logi:latm bad in mind that
something was to be repealed, 'eourts will de
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1eu ineclined | :neomnm mcy

mwtn dealing
se of the other oiss tﬁay wvill, as

iple and authori s, be u‘lmto
gmomplm mamb.‘g m x’-ocmni.ng
them vith priory ltatutn 80 as to avoid a
repesal by mnuﬂm msm aut.

Gonsd. p. 199. . 8100
ropealing all eox WW 8 Jmist
NG .\JA...‘«‘.‘........J‘ : sen_the oid provision and

fhe nev belore shey can tind th e 1A
uuhﬂ,mm Underscoring ours..)

Bes also Candos V. Sewell, 172 8. W. 142 (0iv. App.).

Undor the authority of the a.bm cases, 1t is evident

thummuﬂmwmzch 1, supra tha
previsions of Eouse Bill No. 77, ™ . Y

The court, in the Candoe v, Sewell case {(where
;-umam-unummmwwmi-m.
ors and vhere the amendatory uthudnelmunmudm'thﬂ
a1l lavs in canflict hanrnh ba repealed”), saids

- "ghe fast that the right of action vas droad-
mwmwuunot incerporate &
meaning to srticle 4695 different fros that there-
tofore established and given by the courts. Ve
do not think we are to look to section 2 of ar-
ticle 2594 for the meaning of article 4695, bBut
should give it the same meaning that 1t had vhen
used wvith reference 4o servants and sgents undex
segtion 1 before adding servants and agents to
section 2, Foster v. Champlin, 29 Tex. 22. Ve
mm: the ease of Stanesge v. sonthom eto., 123

A8, 171 8. W, 988, 31 L. R. A. (¥. 8.} 278,
i3 cnﬂwritr for the rule that a later statute or
amenduent forming a part of o system or right is
to be considered with reference to the pre-exist-

body of that lav, to which it is added and of
wvhich it forms a part; and where there is no ex-
Dress se to amend or wepeal the other ar-
ticles named ons should not be inferred un-
lass they conflict with or are repugnant %o the
later statute. comlth Baxter, 235 Pa,
179, 8 Atl. 130, 52 L. B. A. (N.5.) AdH, and

suthorities there ecited.




782

Honorable Homer Oarrisen, Jv,, Divestor, Pags 8

TThe it&m of yepesal, Whother ' or ilmplied
i wma of Tegsilaiive ptents oot fationed Basic v Lo ™
- s %y 3 L £
 State, Eoz-. »ﬁ 1wl o b

]
g
|
;
E
:

axpmess 4stlare '
not be given offect. 39 Texm. Jur, 132, and casss sited.

vsmemm.rmmmmxm of the priory
Act, avticle 791, Varnonts Panal Code of the Btate of Teiss,
is 80 ineonsistent with snd yepugnant 0 the provision of

Souse B111 No. 77 that they sannot stand together theredy re-

sulting in & repeal of the formey Aot Dy necessary implication,

. Repeal by implieation t» looked upom by the courts
vith dlatavoms 30 Texs Fare 100c b7 She

Wheze there is no express repeal the presumption is
that in enzoting & nev lav the Legislsture intanded the old
unutommoxo:mm»mmmm.v. Skate
Sup. Gt.) 170 8. ¥. 10362 ‘

L4

11ed repesl 13 & matter of legislative intent., 39
Pox, Juy, 138, It sy be presumed, in construing & statute, that
the Legislaturs imev or had in mind the existence of ths general
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laws in force at the time of the passage of an Act,

Fenchler, 107 Tex. M3, 180 8, W. 8973 Cole v, Btate, 106 Tex.
a72, 170 8. W. 1036,

' Uiththnabovomhsinnindacanmuud;orm
tiele 701, mpn, Kmu am. B does no% any incon-

sistency o repugnancy whi prevent either from being
appiied and anforced, Ve bonm that Articles 791l was meant

to be an sxception to the originsl provisiocns of Article 827a,
Seation 8. Undoubtedly the Legislature wvas prompted to enact
Arvticle 791 because the public interest demands that in an
energensy or time of peril vhere lives or the preservation of
property are at stake, the regulation of speed muast yleld to
the urgency of the occasion.

In the cass of Lilly v. Btate of West Virginia (C.
_c. A.) 99 Ped, ond 61, & eity ordinance, without sxceptions,
" pegulating the speed of vehicles and a State lav providing
pm-trunl should have the »ight of way at intersections,
wvere held not to be applicadble to a Yederal offlcer vho vas

a vehlole he t vas unlawfully transporting
intoxisating liquor. The court saids

. "The traffic ordinances of a sity prescrib-
who shall have the right of way at orossings
- fixing speed limits for vehicles are ordinari-
-~ 1y blnding upon offioials of the federal govern-
ment 88 upon all other cltizens. * * # (siting
cases), BSuch ordinances, hovever, are not to be

construad as applying to pub ic-ot Lolals engaged
S romncao & publig. { _where 'eg
S _the "5 ¥« <the ordi-

nancs zon 4e No exemp oninfavor of

rmm going to & riro or peace off'icers pursu-
ing orimtnals, but it certainly couvld not have
been mtondod that pedastrians at strest inter-
seotions should have the right of way over such
firvensn or officers, or that liremen cr officers
under such circumatances should be limited to a
speed of tventy five miles, or required to slow
dovn at intersections so as to have their vehicles
under oontrol., Buch a construction would render

the ordinances vold for aaonablenass insofar
‘as are applied t% T%n or ofricers %a' ged

ution, e DeTrTormAl of Vhio sg% 8
nacessaryy and ve % ey -1

eons

ik o S =
' -
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¥eo f£ind nothing in Houss B1ll No. 77 to indicate
that the Legisliature had found any ccnditions existing that

and is mrmu‘hh in a1l other instances except where the
exseptions of Artiele ‘(91 are applicable.

An amendwment will be construed and harmonised with
the Aot it amends o> to vhich 1t is added and of which 1t
foras & pars, 7Ths court may look to the dody of the amenda-~
tory Act, its title and smergency clause, the sxisting fasts
or conditions at the time of the mmendment, and the body of
the Aot amended, 39 Tex. Jur, 257, and cases o0lted.

. o

For all of the »fesons;discussed, you are, there-
£ fove, vespeotfully advissd, thatfit is our opinion that Eouse
. B111 Yo, 77, Acts of the ATth Legislature, 19%), has not repesl-
i od Arvticle 791 of the Penal Code of the Btats of Texas, 1925,
umdm t' and that the statute last named is in full foroe
and o L 1P )

194)
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FIRST ASSCo iy, By
ATTORNEY Harold NoCrecken
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