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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Genato C. MANN
ATTORNEY SENERAL
Honorable K. ¥, Kieke
Gounty Attorney
Lee Comnty
Giddings, Texas
Dear 3iw Opinin No. 0-3388
. Reir 1. Are parts fignlshed, labor
and 3Lre-ped ed on trucks
used gonnection\with the son-
¢ building
Apparatus,
or labor
latfon of i~
f ) R.GOS.’
jmended? 2. Mey the
of a claim, wnder said
pd, assign the same before
{ same vith the county olerk
somtyt 3. What formality
3 ad to vhat sxtent
tenized?
Vo axe I your written request addressed
to this department 5q opilnion. We quote from

£ IOl irts fumished, labor

Birs perforusd m trucks used in con-~

h. oonstructien of public building

"NMaterial, spparatus, fixtures,

> 13box' 88 those items are contem-

in Artieles SAT2s and 5160 of the 1925
Statutes of the Jtate of Texas?

"Gari the holder of & c¢laim assign hin claim
before filing same with the Qounty oy County
0lerk, and bind the Joummty or the bnding ocon-
psny? What formality is necessary and to vhat
extont must it be itemized?

PACTS; A has & omtrest vith the County
to construst 4 public building. He employs B to
haul gravel and sand, necessary in the omstruo-
tion., B bhas his om trucks and is paild by the

NO COMHUNICATIOF; 1% 7O BE CONSTRUED AS A DEFARTMENTAL QFINION UNLESS APFROVRD BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Honorable M. P. Kieke, Prage 2

Yards he hauls, 3B's trucks are in need of reo-
pairs from time to time dut ¢, & garage, won't
ruwmy the repair, A zends written orders to ¢

to rupsir the trucks from time to time. A makes
sottlement with B {or the hauling and deducis
the amownts which A ordered ¢ to make am Bts
trucks. A fails to 0. O files a ‘{mporly
1temised acoomt wi he County and also one
with the County Clerk, listing the items of
repairs and parts, defore the County pays A,

"NY OPINION; O has & good olsim against
the maney still dus by the County to A wder
the contraoct and also has a good clainm against
the Bending Company, if filed within 90 days
att;r garrominz the labor or furnishing the
parts,

We have found the facts submitted you to be
rather incomplete. You supplemsnted your original request
vith soms additional facts for vhich ve are grateful, We
have not dsmn fumished a 00py of the contract betveen A and
the Oownty, the nature of the agresment betveen A and B nor
& ocopy of the assi t. We gather from your facts that the
parts fumished and the labor performed by ¢ in making the
repalirs cn B's trucks vas & necessary and normal gnrt of the
performance of A's vritten contrast wvith the county and that
A personally authorized ¢ to fuwrnish the parts and Erroru
the lahor neceasary te make the repairs on B's truocks.,

Artiole 5472a, Revised Oivil Statutes, 1928, pro-
videsny .

"That any persam, firm or corporation, o»
trust estate, | any mater [ tus
fixtures, machinery or labor to any o o ’c'rm%or
for any puolic %7 ements in this State, shall
have A lien on the momeys, or bands, or varrants,
dus or to beccme due to such contrastors for such
improvements; provided, such persan, firm, eorpora-
tion, or stock association, shall, before any pay-
nent is made to such contraotor, notify in wpiting
the officials of the State, county, town or mmioli-

ity vhose duty it is to 8 sontrastor of
ﬁ’ﬁ e{un.' dorloorinp;,éura
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Eonorable X, P, Kieke, Page 3

Article 54T2b, Revised Civil Statutes, reads:

"that no public offieis), vhen so noti-
fied in writing, shall pay sll of said moneys,
bonds or warrants, due said contractor, but
shall retain enough of said memeys, bonds or
warrants to pay sald claim, in case it s
establishod bg Judgrent in & court of proper
Jurizsdiction. ' :

Article 5160, Revised 0ivil Statutes, 1928, as
anended, says; ’ ’ !

"Any perscn, firm or corporation entering
into a formal contract with this State or its
ecountios or sochool districts or other subdivi-
sions thereof oy any mmioipality therein for
the construction of public building, or the
prosecution and omgio lon of sany public work,
shall be th:uod. fore coumeneing such work,
to sxecute the usual E:nal bond, with the ad-
d.itio::;l %gatim : g sugl]:. sentractor al;;ﬁ

romp yments to all perscas supp

B.tn or {hm w:l.g; labor and materials in the 8
prosecution of the work provided for in suoch
omtrast, Any person, company, or sorporatimn
wvho has fumished labor or materials used in the
ocmatrustion or repair of any pudlis duilding or
public work, and gmt for vhich hag not beemn
made, shall have the right to intervens and be
made a party to any action instituted by the
State or any mmmnicipality on the hond of the
cmtractor, and to have their rights and claims
adjudicated in suoh action and judgment rendered
thereon, subject, however, to the priority of ,
the olaims mguiudmnt of the State or mmiocipal=-
ity. If the 1 smount of the liability of
surety on said bond is insufficient to pay the
full amount of sald olaims and demands, them,
after paying the full amomt dus the State o»
mmicipality, the remainder shall be distributed
pro rata among said intervenors.”

826



Ronorable N. F. Xieke, Page A

In the case of Thurber Ccnstruction Co., v. Xemplin
(Civ. App.) 81 8. W. {24) 103, writ of errcr dismissed, the
court, in passing upon the wvarious c¢laims agsinst funds held
by the Highway Commission, salds

® . ¢ 4« Suffice it to say that omly
those items for labor, materials, ots,, smm-
templatsd in article SRk72a, a3 vare reason.
ably necessary and proper, and fumished at
Just snd reasonadle prices, in the perfor.-
manoe of the contrsot in question, constitute
a proper charge against such fund. See
Ruployerst Oas, 0o. v. Rockwall Cownty, 120
Tex. } 1, 35 8. V. (24) 690, 38 3. W. [2a)

We desire to call your attention to the case of
Austin Bridge Co. v. Draks, {(Oiv. App.) 79 3. W. ?Ed) 677,

In this case the question arose as to vhat a subcontractor
is under the above statutes and vhether ladbor performed for a
subsontractor vas inoluded vithin the terms of Articles 5160
and 3472a, The souwrt said,

"Zach of satid articles, 5160 as smoended
and 5372a, provides in effest that all persons
supplying & contractor vith labor or material
in the prosecution of publie improvements,
such as here mder consideration, may fix a
claim for sush labor or material by complying
with the provisions of said article. While
one vyho furnishes materlial for the prosecsution
of such work may fix a oclaim for the value of
such materials, ordinarily those who ladbor for
sush & furnisher of materials caunot fix a
olaix against the original ccatracter for the
valus of the services reads24d by them in the
manufacture of such msteprisla, 3t. Louis, A. &
?, Ry. Co. v. Mathevs, 75 Tex. 92,12 8, W. 976;
8t, louis 8. W. R, Co. v. Lyle, 6 Tex Civ. App.
753, 26 8, W, 264; Haynes v. Hollend (Tenn. Ch.
App.) A8 8. W. #00. On the other hand, ane who
Jabors for a subsontractor, in the prosecution
of say part of the vork required wmder the ori-
ginal contraoct, may, upan complying with the
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statutes, £ix a olaim for his wages. Whether
or not ome should de olassed as & materialman,
OFr &8 & suboontractor in the prosecu-
tion of the vork requirved of the original c¢on-
tractor, is somatises a 4ifficult question.

In the case at hand, the gquestion, we think,
depends not mly en the charaater of work con-
tracted to De performed by West, the alleged
sudbsontrastor, but also on the policy adopted
and pursued by the 0P sontractor in the
oarrying out of the original oontyrect. The
Auatin Bridge Company vas unde» cbhligation to
provide all msteprials naceasary for the coan-
struction of the bridge. Gravel was an essen-~
tial e¢lement. It ocould bave purchased this
material from & materialman engaged in that
business, and in that event those who labored
for suoh materialman in mining the gravel could
not have fixed a claim against the original con-
tractor for their vages, ® # » & TYest vas
sontracted vith to e, streen, and haul the
gravel, Ho was not engaged in the business of
furnishing such materlals and d4id not furnish
any of the material in this instance., He fur-
nished no but ladbor. This labor was es-
sential in order to enable Austin Bridge Company
to caryy out the contrast in socordance with the
plan adopted by it. Oonsegquently, West vas a
subcontractor, and those who labored for him in
such vork supplied labor in the pronontmg of
the original contract vithin the meaning of the
statute, 60 O, J. 669; Hess & Skinner Ing. Oo.
v. Turney (Tex. Civ. App.) 207 8. W. 171-175
Republioc 1y Co. v, on {Tex. Civ. App,.)
262 3. W. 113, The fact that the labor wvas not
performed at the site where the Bridge vae heing
camstyucted was of no omseguence. & * » *

See also Smith v, Texas Go. (Qom. App.) 53 8. W. (24) 774
Foty v. Rotchstein (Civ. m.? 60 8. W, (24) 832,

Ordinsrily the guestion of wvhether or not labor
performed, oy materials used in the prosecution of & public
work is a questicn of faot for the jury. Winder Dros. v. Bter-
ling (Bup. Ot.) 12 8. W, (24) 127.

Unde» the holding in the forsgoing ceses, ve think
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that the materials furnished and the labor performed by 0,
on B's truoks, bDeing expressly authorized dy the general
omtrastor A, if such vas necessary to help carry out the
terms and provisioms of the writtem somtraat detween A and

the Qoumty and was necessarily furnished in prosesuting

ths publio wndertaking, vere materials fumishsd and lador
p'fé;.mn: within the terms and provisions of Articles 5160
an .

We are anclosing & uu'p{ of Opinien No. 0-1268,
which wve believe will be helpful te you with reference to
the status of the County after the proper notice of olaims
has bdeen filed, This opiniomm disgusses in detall respon-
sibility of the public officers after they have been served
with & notice of A claim suoh as that noted in your inquiry.

With reference to the assignability of the clain,
we cite the case of Southern Surety Co. of New York v, Firat
State Bank, 54 3, W. (24) 883, (Civ. App.), writ of error
refused, vhich says;

"Appellantts pro?outim is that the as-
. t of & ladorer's or materialman's claim
priocy to the perfestiom of the lien, dy com~
pliance vith the terms of the statute oreating
it, emfers upom the assignée no right to have
oy perfect the lien to vhich the assignor was
entitled, » *» & '

"3 & & TIf he be denied the privilege
of assigning his equitable right to fix the
lien almg with his debt, it will often result
that he must either suffer the delsy and expense
incident to fixing the lien ¢»r else assign his
claim at a discount and suffer the loass. He
should de permitted to aveil himaelf of the se-
curity vhioh the atatute gives him in the vay
most beneficial to himself, and, if he can better
himself, without injury to the debtor, by giving
his auisaeo the right to perfect the lien, he
should he permitted to do so. Murphy v. Adams,
T1 Mo, 113, 36 Am, Rep, 299; Xfunney v. Duluth
Ore Co., 50 Minn, 355, 60 . W. 23, 39 Am 8¢,
Rep. 528; Smoot v, Checketts, M1 Utah, 211, 125
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P. N12, Aon. Cas. 1915C, 1113, par, T; Sprague
Investment Co. v. Mouat Lumber & Investaent Co.,
1M Colo. App. 107, 60 P, 179, 180; MeDonald v.
Kelly, 13 R, X. 335, 338; Bristol Iron & Stes
00. Y. ,hm’ 95 V‘o 3*! 25 S. 3. 110. md
our blended system & very liberal policy is
recognized in the assignment of both legal and
equitable rights., If & laborer can perfect his
Jien and assign it with his claim, ve know of
no reascn vhy he should not be permitted to an-
sign his right to perfect his lien along with
his debt. This is partisularly true vhere the
statute, as in this case, does not require the
one filing the claim to swear that the accownt
is correct., ® & & e are of the opinion that
the bank as the assignee of Lanier had the right
to perfect the lien by filing the olaim with the
shate highwvay department.”

You are therefore advised that, under the ruling
in the above case, claims, under Articles 5160 and 5472a, ocan
be sssigned, if done in & legal manner, prior to the filing
of same vith the county or county clerk.

We have been unable to find any specific statutory
requirement as to the form to be used in the assignment of
oclaims arising under Article 5160 or under Article 5472a,
Therefore, ve belisve the general rule giving the requisites
of wvalid assi ts is appliocable. We quote from 5 Tex. Jur.,
Sec, 18, pp. 22, 23, 2% and 25;

"An assignment under the statute providing
that ‘the obligee, or assignee, of any written
instrument not negotiadle by the lav merchant
may transfer to another, by assignment, all the
interest he may have in the same,’ need not de
in wvriting, but may be made orally. Likevise an
equitable asasignment may ds sither in writing or
by parol, and since equity disregards mere form,
no particuliar vords or kind of instrument is
necessary to effect the asaignment; any language,
hovever informsl, that shovs an intention to
transfer the chose, s0 that it will be the pro-
perty of the transferes, will aot as an equitadle
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assignment. Accordingly any order, writing or
aot vhich plainly makes an appropriation of a
fund or debt may amount to an equitable sssign-
ment, the true test boing vhether the debtor
would be justified in paying the debt to the
person olaiming to de the assignee."

¥e do not pass upon the validity of O's olaim

against the bonding company vhich is a private matter betveen
tvo individuals,

We trust that in thii manner ve have fully ansvered
your inquiry.

Yours very truly
VEL MAY 8, 1941 ATTORNEY GENERAL OF TEXAS

itlews N et
FIRST ASEIS AN

ATTORNEY GENZRAL o Harold MoCracken
Assistant
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