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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear 8ir; Opinion Wo. 0-339
Ret édlhiuby of Laox

Stay Cement Corporation,
g on t?o applisability
jubgection (&), Revised Gf

af coment LY the Lone Stay Cemant
sénstruction of the above dessorid-

spinicon No. 0-3089, directed to you, we do-

Lot cability of said cenent tax on sales of
comon ghe Atar Cemant Corporvation to & contrastar
under & slug~a~fixed-ree” coantract with the War Depart-
ment for mitruction of & Tulusl and ExploSive plant at

ytown xas: After a full and oareful comsidereatiom of
51‘ thc'port nent provisions of the contract before us at the
writing of said opinion, and the suthorities establishing the
status of independmnt comtractor under such provisions, ve
held that the cement tax agorusd ocn sales made by the Lome
stay Cement Gorporetion in connection with such catract,
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There has been kindly submitted to us, for exanina-
tion in connection with the inatant questian, s copy of Son-
tract NOy-4090 betveen the Bureau of Yards and Docks of the
U. 3. Navy and the Brovn-Ballows-Columbia Construction Conm-
pany, for the comatruction of a Naval Air Base at Corpus
Christi, and from an examination and consideration of all
pertinent provisions and features thereof, wve have reached
the camclusion, uwpon the principles and undesr the authori-
ties discussed in our opinion Ko, 0-3049, that the Brown-
Bellows-0olumbia Construction Company is thereby constituted
an independent contractor with the Pederal Government for
the comstruction of the deseribed project on a “cost-plus-
a~-fixed-fee” basis, rather than & mere purchas t or
instrusentality for the Federal Government. It follows,
therefore, wnder the suthoritiss cited and discussed in the
opinion adverted to, that the tax levied by Article 7O87,
Section &la, Subsection (&), Revised Civil Statutes of Texas,
could comstitutionally be impozed upon and oollected from
the lone Star Cement Corporation, as seller of such cemmmt,
even though such tax should be pessed o as part of the pur-
chase price, to such indepsndent contrector and ultimately
to the Federsl Government, s0 &5 to incrosse, pro tanto, the
canstyuction costs of this project.

As in opinicm No. 0-308G, our sonclusion here as
to the taxability of the transaction finds sdditional sup-
part in the express under by the Government, in the
face of the contract (Article 27, Subdivisian o), to reim-
burse ths general contractor, Brown-Bellows-Columbia Construs-
tion Company, to the following extents

"{(o) The net amowunt of aay U. 8, Sccial
Security taxes and any State or local taxes, fees,
or charges vhich the contractor may be reguired
o account of this contract to pay on or for any
plant, equipment, process, organisation, materials,
or persomnel under any applicabls valid law or
regulations issued by competent suthority.”

The possidble claim of the Lone Star Cement Corpora-
tion against Brown-Bellows-Columbia Construction Company, and,
in tum, of such latter company against the Federal Governnent,
for reimbursement, under the above quoted provision of the con-
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tract, of cemant taxes paid to the State, is & controversy
betwean the parties arising out of contraect rather than
the tax measure here involved, and hence beyond the proper
scope of this opinion. However, we do say that such tax
measure 1s applicable to sales of cement by the Lone 3tar
Cement Corporation, despite thes deolarations contained in
its letter transmitting bids and in purchase order cover-
ing shiyments of cement, to the effect that such materials
“are for the exclusive use of the United States and title
to the same vests in the United States upmm their delivery
to the custody of Brown and Root, Inc., ¥W. 8, Bellows, and
Columbia Construction Company, Contrect NOy-4090, Xaval
ALy Treining Station, Corpus Christi, Texas," and “"Pederal
sxcise tax, state and local taxes are not applicable to
this purchare for the sole account of the United States.”

Trusting the foregoirg fully answers your inguiry,
ve are

Yours very truly
APPROVED APR 16, 1941

ATTORNEY QENERAL OF TEXAS
: Aos.gfégéz/ff:ffzi~"
ATTORNEY GENERAL By \ \ .
‘t K. 'Crf. »

Assistant
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