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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

. GenAtD C. MANN
ATTonnnY SEuehAL

¥r., C. B Glar'ﬂ, Chairaan
Board of Water Zaginesrs
Austin, Texas

Dear Sirs Opinion No. 0-3347

We are ceipt™qf ¥

letter of recent dets,
requesting ths opihlodof thid ae

ritment on the following

approfriator is limited in bis
or irrigetion purposes to
ag;a dedodibed in his permit, cen the Eoard
&t

préviously used, in adiition to, or in
¢ lands originally deserided in the
the time of 1.8 losuanoe by the

Board, and retain his priority of right in the
stream from which he appropriates?

"3. Will your snower to Luestloan Ko, 2,
avove, be in any manner modifi & where the adii-
tionni

lands sousht to be irrigetod ere in weter-
sheds, different from the w:lersheds contalning
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the land desoribed in the permit as originslly -
gragteg %n view of Articlese 7589, 7590 end 7591,
4 Wa *

' “hs Can a parmittee irrigate lands deyond
the boundaries of the lands desecrided in his
permit by oompliance with Article 7495, R.C.5.7"

¥We are #lgo in receipt of a letter from Mr. Joe
Gormen, wherein he sets out his views coneerning the
proper enswert to the guestions propounded by you and alse
a letter from Mr. J, E. Sturrock, statistician for the
Borrd of Water Xngineers, setting out his views in the
premises. We ars very grateful to both these gentlemen for
their kind letters and for ths excellent citation of aue
thorities they have submitted in support of their contentions,
Both of thess gommuni¢ations have been very helpful to us
in oui investigation of the suthorities pertinant to the
question.

Your guestions will bé taken np in the order they
weres propounded. o

In the shacnce of statutes to the contrary, it is
the general rules that a etatutory appropriator of water; 8o
long as the pights of othera are not adversely effected
may, without losing his priority, change the point of 4lverw
sion, the means or method of diversion, the oe Of use,
the nature or purpose 0f use Or the manner or meens oOf
use, 67 Corpus Juris. 1030, end sutherities eited therein.

The Texas statutes are silent as to the right of
an approprlator of water for irrigation purposes to irri.
gate {anda othar than those described and inoluded in his
permit., Ordinarily we would comclude from this lack of"
statuto¥y prohivition that, undezr the rule above stated,
the appropriator would not be 30 limited, _

However, a csreful resding of the Texas Siatutes
dealing with appropriation of water reveals a uniform ine
sistencs by the Legislature that, if the appropricted water
{8 t0 be used for irrigation purposes, the land to be
1rrigated muet be described in the varicus instruments
required to perfeoct the appropriation. We find this ve-
quiremant in the statute covering the eontents of the
epplication, that oovering the contents of the notife of
hearing on the permit, and im the ste.ute dealing with the
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contente of the permit itself, The legislature has sct out
no sush requirenment where the weter 1g to he used for other
purposes,

Article 7493, Vernon's fnnoteted Statutes, contsins
the followlnyg language! :

", » & 1f such person's proposed use is for
irrigation, s descoription of the lends propossd
to be irrigated, and, as ncar as asy be, the total
acreage thereof" ., . .

must be included in the applicetion.
Article 7508 reasde in part as follows!

", o+ o if the proposcd use 1s for irrigation,
such notice shall contein a general dezeription
of the location and area of the land to be irri-
gat-eﬂ.“

Artlcle 7515, prescribing the ocontents of the permits,
includee the following verblapet

", « o« if such appropristion is for irrigation (it
must contain) & deseription and statement of the ap-
proximate aresa of the land to bs irrigated." {(Parenthet-
ical matter ocure).

Article 7532 authorizes the Board of Water Engineers
t0 colleot a fee based upon the number of acres to be 1lrrige-
ted when water 1s appropriated for irrigation purposes,

It it was the legislative intent that an appropriator
of water for irrigation purposes should be free to uss such
veter to irrigzste eny leand he chose, we can congceive of no
resson for requirin§ that the land be described ln sach of
thess epncotmants, £ 1% was intended that the appropriator
could 1gnore the fact that & partioular tract of land was
degcrided in his permit, it must be assuned that the Legisle-
ture has required a useless thing. Under wsell recognized
rules of statutory construction we crcn make no Buch sssunp-
tion.

m™he State of Texss was ecuoiong the last of the Western
States to find 1t necessary to regulate by statute the use of
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woter from its rivers 2nd stremms, It was only natural there-
fore that it borrowed from enactments in other ciates in setting
up a statutory nethod of dsaling with the problem,

#The Tszas Acts are variously reputed t0o be modeled
after the Ltatutes of Oregon, Wyoming and Nebraske., {See
Reports of ths Attoiney Ceneral, 1916-18, pags 705; 3vzrd v,
MoKnight, 11l Tex. 82, 229 5. W, 301} ¥cknight v. Irrigation
Company, 207 8, W. 599) ., . . Thc provisions for the adjudi-
¢ation of water rights, which was the chief innovation in the
Act of 1917, soems direcctly copled Irom that prolific parent,
the Wyoming estatute, end its closest psralle}], the Xebrasks
Act'” 7 Tc L. f?\' 86,99. )

We find no Texas c¢seap Jeuling with the right of en
s;propriator of waier for irrigetion purposas Lo use the water
on lands other then those Gescribed in his peralt,

The rule in Wyoming oné Nobraska, the two states from
whioch our laws relating to the adjudication of water rignts
are derived, is, spparently, thet the appropriator is re-
gstricted to the lands deseribed in his permit,

: In the oase of Linrocoln Land Co, v. Davis, 27 F. Supp.
1006, the United Stetes District Court for the Distriost of
Viyoming, May 1, 1939, saidy

*Again, defendont claims , , o the right to
irripate 42 acrees of lend in Seotion 3) which he
has reolaimed and purports over a period of years
to have irrizated through & diversion from plain-
tirff's diteh. vere such proof sustained as to
the land in Beotion 33 it wiuld be of no conse-
ousnce to the defendent in this prooseding, for
the_igason that no 1and in scoblon 33 viss includeﬁ

In the oriminal approprlation, 1The defendont
would heve ho right 0 irricate land Tor which:

no_sppropriation hud praviously be:n taken outb,
and certainly the visintifr would have no rifht ss
owner of the psrmit to grant the uss of water for
o8 Other thar those to which the acpropristion
applied. The water bslonge to the oSlcte ana only
the use of it 18 granted to an eppropristor in
the manner and methold specifiically permitted.™
{Underecoring ours).
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In the oase of Farmer's Ir.igastion Disi. v. irank,
100 M, W, 286, the Supreme Court of Nebraska said:

"There are two conflicting idees upon which the
lavie of the seversl states end territories relating
to the use of watess for the purposes of irrigation
are based, Une ls that eny person or individusl nmay
eppropriate surplus wate.s vhioh Lave not therefofore
been a:proprieted, and may ure the some to irrigste such
lends a3 he moy eee Tit, Thie wes the basis of our
irrigation law in this siute until the passage of the
Act of 1895 (Laws 1895, p. 244 c. 59)., This system
tends tu breed mxonopolies, end to lecd to antaronisms,
&nd to strife ana dissension, oince the land In arid
reglons 1s useless ior the purpBsa of egriculture
unless water is applied to it, this dootrine makes
ithe landovner dependent upon the owner of the water
right, and leeds to gross exactions and abuses, The

doctrine-of privete ownsrship of water for ir:ripstion
purposes, disessosl ted from the lapnd to whiech it is
desirned tO b6 applicd has been proved by lons ex-
perlanse to be dotrinantal to the Sublle Solfarer

B Fos sroved productive of endlens controversies

and abuses, end has -iven rise to interminable liti-
ration, The other doctrine ie taat the right Lo thoe
use of water should nsver be separated froa the land
to whioh it is to be applied. ®*Whore this dootrine-
provails, cepels and ditchee begoms, like railrosds,
greant semi public utilitlies, weans of conveyance of a
public commodlty, their owners eniltled to sdequate
conpensation for seyvices rendered, bult having no
ovwnership in zroperty distrivuted.' Report on Irrie-
gation in Californie, U, 5, sg. Dept. 1901. It is
unnegecsary to sct forth hers the sdvantages of this-
jdea. By the aldoption of the irrigzation law of 1895,
which wes modsled upon the Vyoming lew, this stste
adopted the letter polliey, by which the right to use
the water shall not be grantad separate from the land
to whioh it 1s to ve applied, and thet the right to
use the water should sttach to the land, and when the
land 1s s01d, bs 8014 with it; &nd for thls rerson the
statute 18 explioit in recuiring e dercription of the
Tind to be ir-iratca, ocné tha amount tnereof, to be set
forth in the applicction. o ction 6782, Vol, 2,
Cobbey's Ann, nt, 1503, providest '_very pe son,
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assoclatlon or corporstion hereaflter int nding

to a.propriate any of the public waters of the
State of Nebraska shall, Lefore comzmancing the Y
construction, enlergement or extension of any
distrivuting works, or performing any work in
connestion with said appiopriation, mnke an
application to the State Zosrd for a rperait to
make such appropristiocn. S52id application shall
8-t forth the nome and postoffice address or the
applicent, the source from wkich seild sppropricz-
tion ahall be made, tho =miount thereof ac near

as nay be, locecatlion of eny proposed work in con-
nection therewlth, the tims reguired for their
completion, aeld tine %o embruce the ieriod re-
guired for the conrtruction of the ditches thereon,
and the time at viliieh the application of Lhe waier
for beneficiml purposes shall be madej which

said tims spall be limited to that resquired for

the oompletion of the work whea prosecuted with
diligence, the purpose for which water is to b2
surplied, and if for irvirstion a descrinticn

of the land to Us irrigeted, and the amount thersof,
and any additionnl fscts wnlcn may be reguired by
the Siate Bosrd . . " (lote the aimilarity with
Articles 7,92-7493 VACS) (Underscoring ours).

It 18 providcd by Artiole 7531, A, C. 3, 1925,
that the Boerd of vater Ingincers "may adopt, promuwlzste
and onforce such rules, rsgulations and nodes ¢of procelure
as 1t may &een proper for the dlacharre of the dutles
incunmbent upor it . . "

Ne are edviged irn your letter that the Doa:d has
uniformly rules that the sppropriator of water for irriration
purpoass may not uss guch water upon lands other than those
descrided in his permit, and to thie end the Bosrd requires a
full and ocomplete description of all landa proposed to be
ir.irated under a permit. ©OGes Rlss ard lepsulations of the
Board of ¥Water Engineers, page 15.

The conetrustion placnd upon statuites by the adalne
istrative hody chergcd with the duty of enforeing such ’
atatuteg hes often been held to be controllirg. 39 Tox. Jur.z23s,
Slico 12 .

In the 1li;'ht ot the edave authorities, it is our
conclusion that your .'irst inquiry should be enaw red in the
affirmative, end you ars s0 e#dvised,.
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Your segond inquiry involves thae nuesiion of
prioritles ani the powers ol the Bosrd to amend an existing
perait to inoclude lands other than those desoribed in the
origsinel permit, IHere aga n we are confronted with the
fact tiat the Legieslnture ban ao% 4irn speoeirie lanpguage sot
out a definite rule,

We telieve trat the poweyr ¢f the »osrd of Viater
Engineers to amend a rermit in that ~anner is inoluded within
the ruls-making power of the “osrd under Artiole 7531, suprs,

It is generally held thet such & chenge In place
of use should be allowed if po other waver user 1s thereby
injured, First Seceurlty Bank v. Stcte, 49 ldesho, 740,

29) rac. 100L; City of Lodi wv. Eust ey Muni. Util. Dist.,
60 ¥. {24) 439 {Czlifornin); In Re ¥'nter Rishts of Das hutes
River and iributaries, 286 2. 563, 124 Or, 623, modified 294
P. 1049, 134 Gr. 623, appesl disnmie- s, Golumbia-Deschutes
Fowsr Co. v. Strioklerd, 54 5. Ct. 83, 290 U, 3, 590, 78 L,
nd. 5200 '

Non-riperian lands aojuire righte to water by
statutory appropriation slons, ard the first appropriator
in time is first in right. Biges v. Miller (Civ. App.,
El Toeo, 1912) 147 5. %, 632, :

We call your attention to o conference opinion
of the Attorney General, é&ated Febdbruary 10, 1921, in which
thils departaent declare&, in answer to a similer inculry:

"Your sulry « « » Tvolzes the , ., . quastion as
to your power and authority to receive-snd hear at
all, whethcr after notice or other ise, en spplication
for a ohange in thé use of water from that specified
4in the original applicetion and permit, or to o usa
in eddition to that steted in the originsl appliocs-
tion and permit. no such power is expressly vestzd
by law in your woerd.,

nyithout dlscussiny the curc . ion here, howeover,
we have renched the oonelusion, ~lthough not witnoudb
difficulty that the exeroclss ol ihis power by you
is implied by the broad te.ms zud purposea of the
law, or is vested ir you as . Incldent to the exer-
cise of the powers vested by law in the Zoerd., Ve
hold, therefore, tit in our opinion you have the
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power to rooelve and hear an applicetion of tha
nature statceld by you, and v .e anpropiiate sctlon
therson,”

It wae recormended 1n that opinion thst the Board
of Water znginceceis 1n considerins such arn smendment, follow
the prooedure outlinod by stotute [or coneldsration of z2n
giéclnal applicaticn. Conference Opinicans, Vol. 55, par-e

Ye, thercfore, answer souy soceond Aingulry in the
affirmative.

: In anzwer to jyour third inguiry, wa quote Article
7590, R. C. €., 1825:

"Before any person, assocletion of persons, cor-
poration, waler improveneni or ilrripgation distriot
shall take any waiter from eny natural siresm, water
courss, Or waussished in this Stcte into any other
viabvorshed, suoh person, asszoclution of persons,
corporation, vater improvezent or Irricution district
shall maks applicsation to the Board of Wwecer zngi~ -
n=ers for a permit so to talle or divert such waters
and no such psrmit shell be iszsued by the Zoard until
after full Learing before szid Zoard as to the righte
to be affeoted thereby, &nd such hearing shall be
held and notlecs thereni giver at such tire and such
place, in guch mole ond msnner 2s the Boerd may pre-
soribve; and fron any declsion of tlie toard an appeal
may be taxen to the district court of the county in
which suoh divarsion 1s proposed to be made, in the
mode and raocer presoribed in this chapter ror &ther
appeals frox tiae decisior oi the Bozrd. (Acts 1517,
p. 230, Sec. E1)."

w2 80 nct bvelieve thot thies article was intended to
deprive an appropriator of euny priority he might have acyuired
under a previous permit, It nerely provides ror a uspocial
hesring in the evant the water so ayproprlated ls to D2 uzed
in a watershed different from thei from which the water 1s
taken,

So long &2 the rights of other approprielors are not
adversely affectad, we bslieve the Zoard has the power 1o




.
AT, Lt

i T

Tlivew

ety

Mr. C. S, CISrk, Page 9

grant

the appropriator the right to use the water in another

wateighed and upon a tract of land different from thet con-
tained in his permit.

Ve, therefore, ansver your ithird inquiry in the

negeative.

By the very language of the statute, Article 7495

{8 restrioted to the "alteration, enlargement, extension
or edaition to sny ¢i-mel, ditoh . . .™ ard other sinilar al-
terations.,

This Article recds as followe:

mlothing in this Act shall be held or construed
to regulire the filing of an application or procuring
of any permit for the alteratlion, enlargsment, sxten~
aion or addition to any canal, dltch or other work
that does not cuontemplate, or will not rssull in, an
increesed appropristion, or the use of a larger volume
of water, but before making any such alteretion, en-
larganent, extension or addiition, the person, ass=ocla-
tion of persons, corporation or irrigation diatriot
desiring to make ssme, shall file with the Beard of
Weter iagineers a detailsd ataiecment and plen, for the
information of the boari, of the work proposed to be
done,*

We, therefore, enswor your fourth lnquiry in the

negative,

‘Trusting tkhet we have suffliclently enswsred your

inquiries, %we &are

PMiBT

Yours very truly
ATTO LY GELIIAL OF TEXAS

i L
AN

By e
ATTROVE. JUN 24, 1841 Peter :snlscalco

Asalatant
@&;7, ATTOIDEY CENERAT, Oo iy

r
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