T ATTORNEY GENERAL
N . OF TEXAS

Gerald C. Menn ; AvsTIN 11, TEXAS

ATTORNEY GENKEKRAL

Honorable R. A, Weinert, Chairman
Civil Jurisprudenoce Commlttee

The Senate :
Austin, Texas

Dear Sir: Opinion No. 0=3407
Re: Constitutionality of House
Bill No., 465, as passed hy
the House, Acts Forty-
Seventh Legislature.

Your written request dated April 15, 1941, requesting our
written opinion oonocerming the constitutionality of House Bill No, 465
has been congidered.

We ocopy the oaption and Act attached to your request as follows;

"A BILL TO BE ENTITLED
AN ACT

"providing that in all counties in the State of Texas
having County Courts at Law, the Judges of such Courts may
act for the County Judge in probate or guardianzhip pro.-
ceedings or matters, also in Juvenile and lunacy cases;
providing thet any such act and judgment of amy such Judge
of the County Court at Law szhall be valid and binding upon
all parties the same as if rendered by the County Judge;
providing that no additional compensation or salary shall
be paid to the Judge of any such County Court at Law for
such additiomal powers and duties conferred upon such Judges
of the County Courts at Law by this aoct; providing this Act
shall not apply to any county having a population of more than
three hundred and fifty thousand (350,000), mccording to the
last Federal Census; providing for the repealing of all laws
and parts of laws in oonfliet with this Act; and declaring an
emergenay .«

"BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS,

"Seection 1. That the Judge of any County Court at
Law of this State may aoct for the County Judge of the
county, during the absence, imabllity, or disqualification
of the County Judge, in any probate or guardianship pro-
ceeding or matter, and also in any juvenile or lunaocy
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case, pending im such County Court at the time this Aot
takes effsct as well as any such proceeding or matter

or case thereafter instituted; and any such aot or any
Judgment rendered by any Judge of the County Court ai
Law, while aoting for the County Judge, shall be valid
and binding upon all parties to such proceeding or matter
and cease the same as if performed by the County Judge.

"Seotion 2. The absence, inabllity or disqualifioa-
tion of the County Judge to preside shall be certified
by the County Judge or by the Commissioners Court to the
Judge of any asuch County Court et Law, and upon such
certification, & copy of which shall be spread upon the
Minutes of the sppropriate Court, the Judge of any such
County Court at Law shall be authorized and empowered to
83% and aot in the place and atead of the County Judge,
and shall gontinue to so act until the absence, inability
or diaqualification of the County Judge shail have
ceased to exist,

"Seation 3., That rotwithstanding the additiomal
powers and duties hereby oconferred upon the Judges of
the County Courta at Law of this State, no additiomal
compensation or salary shall be paid. to them, but the
compensation or salary of such Judges of the County
Courts at Law shall remain the same a2 now, or may be
hereafter, fized by law; provided that this Act shall
not apply to amy County having a population of more than
three hundredé and fifty thousand (350 000) according to
the last Federal Census. ‘

"Section 4. All laws and phrts of law in confliot .
with the provisions of this Aot are hereby expressly rapoalod
to the extent of such conflioct only.

"Seotion 6. The fact that the dockets of the various
County Courts in this State in coumties in whiech there
are County Courts at Law, are crowded toc such an extent
go a8 to cause delay in the trisl of probete, juvenile, amd
lunacy oaseas; and the fact that the method of appointing
or electing a special Judge to act for the Coumty- Judge,
as now provided by lew, is inconvenient and expensive to
such counties, often causing delay in the trial of caaes;
end the furthor faot that there is now no provision in
the law authorizing Judges of the County Courts at Lew of
this State %o act for the County Judge in such oases,
oreate an emerpgency and an imperative publiec necessity
that the Constitutional Rule requiring bills to be read
on three several days in each House be suspended, end
said Rule is horehy suspended, and that this Aot shall take
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effect and be in foreoe from and after its pasmage, and
it is so emacted."

Some of the pertinent provisions of the Constitution of the
State of Texas to be oonsidered in determining the constitutionality
of said House Bill No. 465 will be considered and discussed.

Article 5, Seotion 1, provides:

"Section 1, The judieial power of this State shall
be vested in one . . . in County Courts, . . and in such
other courts as may be provided by law.

"The Legislature mey ostablish suoh other courts as
it may deem neoessary and prescribe the jurisdiction and
orgenization thereof, and may conform the jurisdictiom of
the Distriet and other inferior ecourts thereto.”

Section 11 of the same Article of the Comstitution provides:

"Seotion 11. No judge shall eit in any oase where-
in he may be intereated, or where either of the parties
may be comneoted with him, either by affimnity or consanguinity,
within such a degree as may be prascribed by law, or when
he shall have been counsel in Tthe ca86. « « «

" . o « «» This disqualification of judgss of inferior
tritunals shall be remedied and vacancies in their offices
filled as may be prescribed by law."

Seation 15 of the same Article reads:

"Section 16, There shall be established in each ecounty
in this State a County Court, which shall be a court

of record; and there shall he elected in each ecounty,
by the qualified voters, a County Judge, who shall be
well informed in the law of the State; shall be a
conservator of the peace, and shall hold his office

for two years, and until his successor shall be

eleoted and qualified. He shall recaive as a compensa-
tion for his services such fees and. perquisites as

may be prescribed by law,"

Seotion 16 of the same Article gives in detall the jJurisdiotiom
of the county court: that provision in part also provides: »

"Ygotion 186 « « « o » When the judge of the County Cfourt
is disqualified ineny osass pending in the Tounty Court the
parties interested may, by consent, appoint a preper person
to try said oase, or upon their failimg to do so a competent
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person may be mppeinted to %ry the same in the oounty
where it is pendirg irn such mapner as may be prescribad

by law." (Underscoring ours)

Section 22 of the seme Act, likewise provides:

"Section 22, The Legisleture shall have power, by
loeal or general law, to increase, diminish or change
the civil and criminal jurisdiction of County Courts;
end in cases of amy such change of jurisdiction, the
Legislature shall also conform the jurisdioction of the
other courts to such change,"

At present, Articles 1930 to 1534, ineclusive, R. . §., 19228,
provide for the selection or appointment of a Special Judge to act for
the County Judge where the latter is disqualified or incapacitated in
the menner therein provided.

The constitutionality of said Articls 1234 was upheld in the
oase of Porter vs. State, 48 Crimineal Reports, 125, 86 S. W. 768, In
the seme case the fact that no bond is reguired by the special judge
s0 elected was held to be immateriel to the validity of his appointment.

Artiele 1970, of Thapter 5 of Title 41, R. €, §,, 1925, and as
amended, provides in detail for the creation and function of a County
Court &t Law. It may be generally stated, withecut giving e detailed
analysis of each section, thei the jurisdiction of such courts has beem
limited to original and conourrent jurisdiction with the County Tourt
in &1l matters and causes both civil end eriminel over which the regular
County Court would have jurisdiction exeept ir probate matters, lunaocy
matters and juvenile matters,

The Constitution does not mention or create a “Clounty Tourt at
Law-"

House Bill No. 466 appears to be an act to allow Judges of the
County Courts at lLaw, in oertain counties, during the absence, inability
or disqualification of the regular County Judge %o sit in his place and
perform his duties during the existence of such abseunce, inability or
disqualification.

Cleerly the Legislature under Article 5, Sections 1 and 22 of
the Constitution of the State of Texas, has the power to create County
Courts et law and confer upon them the original and concurrent juris-
dietion, in ecivil and criminal matters, which the County fourt has,
by terms of the Constitution (Article 5, Section 16). In the case of
Stete vs. Gillette's Estate, (Com. of App.) 10 3. W. (2d) 984, Judge
Critz said:

"We therefore conclude that seotion 22 of article 6
of the Congtitution of this state, in so far as the proltate
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jurisidietion of the ocounty court is concerned, speaks
exclusively as to the right of the Legislature to incresase,
change, or diminish the jurisdiction of such courts as
presoribed and defined under section 16 of the same article,
end that sajd sectiom 22 speaks exclusively as to the right
or power of the Legislature to conform the jurisdiotionm of

the distriet or other inferior courts to such change. Section

22 limits the power of the Legislature in this respect to the

civil and ecriminal jurisdietion of the county ecourts. It
therefore follows that eny effort on the part of the Legis-
lature to inoreass, diminish or change the probate jurisdic-
tion of the county court of Eastland county, or to confer
suoh probate jurisdietionm on any ether court, would be wvoid
as contrary to the fundamental law of the land."

If House Bill Ko. 466 purporte to confer upon the County Courts
at Law, in certain counties, probate jurisdiotiom, them such aot is
clearly unconstitutional under the holding in the Gillette's Estate cuse.

We believe, however, that the purposs of the Bill is to merely
provide that the Judges of the County Courts at Law, in certain counties,
should be able, in the instances specified in the Act, tec sit for and
act for and in the plece of the County Judge. We now consider the
constitutionality of House Bill No. 465 ir this manner.

Article 5, Seotion 18 of the Constitution specifically provides
that "when the Judge of the County Court im any oase pending in the
Tounty Court is disqualified the parties interested may by consent, ap-
point a proper person to try said oase." We do not find any provision
in House Bill 465 conforming the Act to the above provisiom of the
Constitution. This proviesion of the Constitution is a special provisjior
applicable to County Courts and under the ruling in the Gillette's
Estate case, supra, we do not believe the Legislature has the power to
deprive litigants of matters pending in the County Court from being
allowed to appoint, by consent, some proper person to try such cause
where the County Judge is disqualified. 7o this extent we are of the
opinion that House Bill No. 466 is imn violatiom of the fumdemental law
of the land and is to that extent unconstitutional. As a suggestion,
we think the Bill should be changed so as to comply with the above
quoted provision of the Constitution so as not to deprive litigants in
the County Court of their constitutional right to appoint, by consent,
a proper person to try their litigation.

If the litigents or parties to the matter, pending in the County
Court, are unable or fail to agree upon. the appoiniment of same proper
person to try their cause where the County Judge is disqualified, in
that instance Article 5, Section 16, also provides "or upon their fajil-
ing to do so a competent person may be appointed te try the same in the
county where it is pending im such manner as may be prescribed by law,"
We think this provision of the Constitutiom gives the Legislature the



Honorable K, A. Weinert, page 8 0-3407

power to provide for the appointment or selection of e competent
person to try & ceuse, pending in the County Court, so long as such
methods do not deprive the parties from teing akle to appoint, by
consent, in case the County Judge is.disqualified, some proper person
to try said cause, which we have already discussed.

We find no specific econstitutional limita%ion or rrohibition
upon a judge of & County Court et Law being authorized by the Legisla=
ture to serve, in ocese of the absence or imability or in instances
where the parties interested in a matter fail to appoint, by consent,

a proper person to try their matter in the place of and for the Tounty
Judge so long as such conditions exist, unless it can be said that the
Judge of the County Court at Law in such instences is holding two e¢ivil
offices of "emolument" zo that the respective duties entailed by serving
in each respective official capacity are incompatible,

Article 16, Sectiom 40, of the Constitution of the State of
Texaes provides in part as follows:

"No persor shall hold or exercise, at the same time,
more than one eivil office of emolument, o o o o

We gquote from 34 Texas Jurisprudence, pages 340 and 350:

"Emolument means a pecuniary profit, gain or advantage;
hence the same person may hold two civil eoffices where no
pay, compensation or pecuniary gein attached to one of them,
provided they are not incompatible.”

Bouse Bill No. 465 expressly provides that no additional compen=
sation shall be paid to such judges of County Courts at Law for the
additionel powers and duties imposed upon them. Clearly, then, the Act
does not present a situation where the same person holds two "eivil
offices of emoclument” and therefore does not violate Article 16, Section
40 of the Constitution. Porter vs. State (Crim. App.) 86 S.W. 767;
Powell vs. Bilson, 16 Tex. 59,

We quote from the Porter vs. State case, in which the court
construed the same constitutional provision, as follows:

It is further insisted.that this being the sole
provision authorizing some one to sit as & judge and
try the cases in the county court, and that with ref-
arence to district courts it being expressly provided,
where a judge fails from any cause to attend at the
term, the bar can select a special judge, this con-
stitutional provision re=enforces the idea that it was
rnot intended %to¢ confer authority on the bar, where the
judge failed to attend a meeting of the county ocourt, teo
alect & special judge. We do rnot believe this contention
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ie sound. The fact that the Constitution provides for the
seleotion of a special judge in the distriet court, in the
abhsence of aome prohibitive provision with reference to
ocounty courts, would be no neerstion of authority. That is,
befere it could be held thmt the Legislature did not have
the power to provide for the election of & specisl judge,
there must be found something in the Constitution with
reforence to county courts expressly or by strong implication:
denying such authority. Bx parte Bilbarger, 41 Tex. Cr. R. 514,
56 5. W, 968; Lytle v. Balff, 76 Tex. 128, 12 §. ¥. 610,

As stated, the only clause of our Constitution authorizing
the selection of a ocounty judge is where the county judge
is disqualified. It has no reference whatever to holding
a term of the court where the county judge, from any cause,
shall fail to attend. This contingency not teing provided
for by the Constitution, we hold it was competent for the
Legisleture to authorize the selection of & special judge
by the members of the bar. It is contended in this ocon-
nection that the dounty judge is required to give bond,
and no provision is found in the act with reference to a
special judge requiring him %o give bomd. We hold that,

as to his qualifiocations, reference might be had to the
general act on the subjest. At any rate, the fallure to
presorite & bond would not invalidate his electiom.™

Yo bolieve the holding in the Fowell vs. Wilson ocase is per-
tinent, from which: .

“The constitution (art. vi, sec. 26) declares that
- 'No person shall hold or exercise at the same time more
than one ¢ivil office of smolument, except that of
Justice of the peace.' It is olear, tharefore, that
two civil offices of emolument cannot be united in the
same person, unless one of them be that of justice of
the peace, which is specially excepted. But does it
follow that the ssme, or at least zome of the same
duties may not be atteched to two offices, to be ex-
eroised by the inoumbents conocurrently: or that the
duties of an office may not be to act ss substitute for
another? We Lhink not. 1here are instances in which
the same duty is attached to different offiees, to be
exaercised hy the inocumbents concurrently. Thus, to
several offices is attached the duty of being oconserva-
tors of the peace; so also chief justices, judges of
the distriot courts, clerks and notaries public are
authorized to take the acknowledgment of deeds. These
are all oivil offioces of emolument, either created or
recopnized by the constitution. Yet there can be no
objeetion to the incumbents having the same duty at-
tached to their respective offices. It does not ocon.
stitute them inocumbents of more offices than one, or -
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subject them to the charge of holding or exercising two
or more offices at the same time, Other instances might
be given, but these will suffioce, :

"spgain, it cannot be doubted that it is competent
for the Legislature to create an office which shell be
that of a substitute or mere amuxiliary to enother, the
duties of which shall commence and comnsist im perform-
ing the duties of the principal office when the inocum-
bent of that office is incapacitated to act. In such
a case, the substitute would not be holding and exer-
cising two offices when performing the duties of the
prinecipal office. He would be simply exercisirpg his
omn offiece; for when omlled irnto exeroise, its duties
are the duties of his offiece., « o » o o " {nderscor-
ing ours) : '

The holding in the Powell cese, supra, was approved in the osse
of Jones vs. Alexander, (Com. of App.) 59 8. %. (2d) 108D, We believe
House Bill No. 465, merely seeoks to provide for & means of continuing
the btusiness of the County Court, in the manner thereir provided, at a
saving to the counties, without interrupbtion, if possible, bty providing
a moans of selection of a competent person te act.-for and instead of the
County Judge where he is absent, or unable to perform his duties, or is
disqualified. We believe the Act clearly comes within the holdnng in
the Powell case,

Neither do we believe the duties of the Judge of the County
Court and the Judge of the County Court at Law, under House Till No. 465,
are incompatible, We quote from 34 Texas dJurisprudence, page 351:

"Offices are inccompatible where their duties sre or
may be inconsistent or confliot, but not where their
duties are wholly unrelated, are in no menner inconsistent
and are never in conflict, and where neither officer
is maocountable or under the dominiom of, or subtordinate
to, the other, or has any right or power to interfere
with the other in the performance of any duty.”

Since the compensation for both the judges of the County Court
and the judges of the Tounty Court at Law are to be compensated, by
law, by the respective eounties which they serve, we do not believe
the provisions of Article 16, Section 33, are v1olated in considering
the constltutlonalmty of House Bill Na. 465;

Artiecle 3, Section 56, of the Constitution proiides in part as
follows: : , :

"The Legislature shall not, except s otherwise pro-
vided in this Constitution, pasa any local or zpecial law,
authorizing: ‘ o , ,



Honorable R. A. Weinert, page © 0-3407

"heguleting the affairs of counties, cities, towns,
wards or school distriets: creating offices, or pre-
seribing the powers and duties of officers, in counties,
eities, towns, election or school districts;

"Regulaeting the practice or jurisdietion of or
changing the rules of evidence in any judieisl pro=
ceeding or inquiry before courts, justioces of the
PBECE .+ + o o

"snd in all other cases where a general law can be
made applieable no local or special law shall be enacted

"
3 5 ® 8 4 & & & 8 3P

House Bill No. 465 applies to counties of less than three hun-
dred and fifty thousend {350, 000) inhebitants according to the last
Tederal Census. A consideration of Artiele 1970, R. C. 8., 1825, and
as smended, shows that County Courts at law have been cremted for severn?
different counties of Texas. According to the last Federal Census,
Dalles and Harris counties appear to be the only counties having over
550,000 inhabitents. We have been unable to find a Texas case passing
upor this kind of population classification. It is rather difficult
for us to find a reasonable basis for excepting from the provisions of
House Bill No. 465, counties having over 360,000 inhabitants., Perhaps
the large counties are not confronted with the seme problems as
counties with the lesser population insofar as the disposition of
litigetion in the County Court is concerned. Nor, perhaps are they
faced with the same problems of economy. However, we believe there un-
doubtedly could be some logical basis for such classification. On this
point we quote from Wood vs. Marfa Independent School District (Tiv. appo;
124 &, We (2d4) 429:

"We recognite the prineiple that if the question of
the ressonableness of the classification were debatable,
the judgment of the Legislature would bve final, but we
may not close our eyes to what is clear to all men."

Lhere is some doubt inm our minds about House Bill No. 465 being
constitutional, with regard to ita classification being in contraven=-
tion of Article 3, Section 56, of the Constitution. We are enclosing
a copy of our opinion No. 0-3247 which discusses in detail the cases on
“tracket laws" and discussing what & reasonatle classifiecation is under
the lew. We believe the authorities therein cited will be helpful in
passing upon this question,.

Sutject to the limitations heretofore discussed, it is our opirzon
and you are so advised, that House Bill No. 465, as passed by the House,
Forty-seventh Legislature, is & comstitutional act.
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Weo trust that we have fully answered your inquiry.

Yeurs very truly

ATIORNEY GENERAL OF TEXAS

Ry s/Harold MoCracken

Harolé MeCracken
Assistant

HM:ejrwo

Encl.

APPROVED MAY 2, 1949
s /Grover Sellers

FIRST ASSISTANT

ATTORNeY GENERAL

This Opinion Consider And Approved In Limited Conference
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