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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GeRrALD €. MANN
ATTORNEY OENERAL

AUSTIN

Bon., Alex Jung
Sounty Attorney
Glllo:zli County
Yrederiokaburg, Texas
Dear 8irt

Opinien Mo, O=3489

Nei Sheriffs -- Arrest,

and Rsleans Yees.

Tour requeat for opih
carefully considersd bHy i
your requsst as follews:

T am subattiing & lowing matter relative
%0 feas ef an axy® g ! "
towids

on recsived and
%o guots frem

‘& public danse ball, in
43T 1, After the Fight was
prougdt to the sttention of the
T Srpoh, who £iled a complaint inm
: of\Préainat Xo, 1, Gillespie Countyy.
riigipant. The dopn‘ﬁy had salled the ¥
pazty to the faot that he was going
aints but 4id not sotually teke sither
0y 414 he take ¢ bound, The deputy pro-
eyfany, dbut befors be was able o serve it,
ghe paftioipents, soting upen the information
thst & cdaplaint would be f£iled, voluntarily appeared
before the Justioce of the Peace, eantered his 'plea of
guilty® ead paid hie fine maiatcl:f Upon proficuntee
ment of the judgzment «- the depusy not being in atten
danoce, in fact, nc other erresting oflficer helng in
atvtendance at oourt.

+ NO COMMMNICATION I8 TO BE CONSTRUED AS A PEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRBT ASSISTANT
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Hon, Alex Jung, page 3

"Believing that the imparting of the information
about his $ntention of filing the ocomplaint by the
deputy, ete., may have sufficed to oconstitute an arrest,
the Justice of the Peace allowed the arreating fee of
$3.00 but disallowed any fee for commitment or relesss.
The deputy hed mede a return on the warrant, charging
$2,00 for arrest, $1.00 for commitment and él.OO for
relsase,

” g IOoN
*{a) Was the deputy entitled to the $£.00 arvesting

fee in view of ths faot that he d%d not have in %%%

gsession en ae warrant a tize he Impa
ormstion abou 1{ng the ecomplaing yuming

that the cieumatances were such that the 4 eps

said to have zade the arreat wi

“(b) Was the deputy entisleéd to the $1.00 coumitment
fee solely betause the judgment {tself proncunced thas
the defendant De comsittcédito the sustody of the officer
until his fine and ¢osts be pald in view of the fast that
the defandant offered to pay and 414 pay the fine and
oosts, exgluding the o tnsnt and releasing feos?

*{e) If the deputy was, under the fagtse atated,
entitled to the comaitment fee, was he automatically
entitled to the fee for the relesse upon the theory
that where there is a ocommitment there is bdound %o be
a Yelsase?

*It ie¢ my opinion that the deputy was entitled tg¢

'ths arresting fees even though he had no warrant at the

tine of making the arrest, pressuming tuie oircumstances
to be sush that the zots of the deputy amounted to an
arrest, but that where the defendant enters a plea of
guilty and paye his fine and costs immediately upon
rendition of the judgment, hs is not entitled to fees
for commitmeat and rolease, or either, beouuse of the
mere wording of the Judgment,

*T will greatly appreciate your opinion in the
matter at the earliiest possible date.”
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)

Article 1085, Vernon's Annotated Texas Code of
Crininal Procedure, reads in part as follows:

"The following fees shall be allowsd ths Sheriff,
or other peace of fioer performing the same services in
misdensanor cases, to de texed agsinst the defendant
on convieiion:

"l, For exescuting sach warrant of arrest or saples,
or making arrest without wayrrant, two dollars,

L
& & =

"8. Yor each commitment or release, one dollar. . , ."

Article 1068, V, A. C, 0., P, ii#pa* preserides fees
to be paid sheriffs an& other peacs officers, oonditioned upon
the performance of certain mots,

"To entitle an officer to recelve fees or comalsuions
« « o he must Lave nirrornpg the services for whieh compen-
sation has been specified.™ (34 Toxss Jurisprudende,
Bes, 113, p. 533.?

Artlole 1011, Vermon's Annotated Texas Oode of Criminal
Proosdurs provides: -

*Ro item of costs shall be taxed for a purported ser-
vioce which wae not perf 4 or for s servise for whioch
no fee is expressly pratf%%ﬁ by law,” | ,
Article 239, Verncan's Annsteted Texas Code of Criminal
Procedure, reads as follows:

"A perscn is seid to be arrested when he has aetually
besn pleced under restraint or teken intoc custody by the
officer or person exseuting the warrant of arrest.*

Arrest on a oriminal charge has been defined as
{the apprehending or detaining of the perscn in order to be
fortheoming to answer an alleged or suspected orime . , .
In oriminal cases the purpose is to assure the answer of the
epprehended person to s charge of the commisslon of erime.,”
(4 Texas Jurisprudence, pages 739-T40)
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“A peace officer or any other peraon, may without
‘warrant, arrest an offender when the offense is oom~
mittedin his presence or within his view, if the offense
is one classed as a felony, or as aa 'offense against
the public peace.'" (4 Texas Jurisprudencs, Section 5,
P 743. )

This department has repsatedly ruled that sheriffs
and ccnstebles are not entitled to an arrest foe unless a
legal earrest is sotually wad® and has likewime held that such
offfcers are not entitled to a commitment fee unless ean acstual
gnd legal comnltment 13 made.

Opinion Ko, 0-3788 daaiu with arrest, ocommitment and
release foos, We guote from said opinicn as follows;

"l. The aonstable is eatitlied to $3.00 for sash
legal arrest mede. He is eatitled to no fees for 1llegal
arreats,

*2. The consteble ia entitled to $1.00 for exsouting
each valid commitaent in misdemeancr ceses, The oommitment
issues only after convietion of a defendant. The ‘coamit-~
ment! or authority for imprisocament, whieh the eonstable
sxscutes in misdemeanor oasess whers a psouniary fine has
been adjudged ageinst & defendant, and where the defendant
i1s present, iz a aertified copy of such Jjudgment, as out-
lined by Article 787, C. Cu P., supra. If iz esush case
the defendant be not presant, the ‘capinms' authorized
and described in Artioles 788 and 789, C.C.P., suprm, is
the 'goamitment' whish the constable axegutes, ¥Where the
Judgment is imprisconment in Jall, Articles 79% and %96,
supra, apply, aid the 'commitment'! in such osses would
be either & certified copy of the judgzent or & ‘sapimaat,
depesndent upon the faots involved therein. The oonstadle
would execute the 'comuitment! by plecing the € efandant
4n jail as direated in the order; when this was done by
virtue of a valld comunitment the oonstable would have
earned his fee .nd pe entitled thereto, if, es and when,
same was collected,

"
. @
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i “4. The constedle ls nct satitled to a release
fas unless he has the defendant in his actual and lezal
gustody at the time the defendant pays GLis fine and
costs or satisfies same by laylng it out in jail and
tue ccnstable then »nd there releeses the defendant
from the force and effect of & Jjudgment restraining him,
The term 'release’ contemplates a full, final and com-
plete release and diagharge from the Judgment restreiniag
the defendant.”

You state in your letter with reference to the
alleged arrest that "the deputy had saslled the ettention of
each party to the fact that he was golng to file the complalnte
but did not sotually take either into custoldy, nor d4d he take
e bond.Y You also state in your letter that the deputy sherifft
procured a warrent dut never served it., Clearly, the mere
statenent of the deputy sheriff that he was going to file a
complaint would not constitute en arreat,

Since the é;guty sheriff nelther arreated, ocommitted
nor released the defendant he ocould pot lewfully alaim fees
for sanme.

You are tharefore respeoctfully advised that under
the feots stated the depudy shoriff would not be entitled
to any fees whatsonever.

Voary truly yours
. ~z 1941
gViL ATR <G, ATTORNEY GENEKAL OF TRXAS
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