OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTIORMEY GEMERAL

Honorable Will Crovw
County Attorney

Hemphill County
Cansdian, Texas

Dear 3irs

This vill acknowlédge
April 16, 1941, signed join

Hirem rark eounty Clerk of Hexgk gounty, requesting the
opinion or this 4 he folloving questionss
*"During yoars
Remphtll C
and no lie
County. have Deen kept

over to the Oounty

! Court for keeping.

utlying counties and

Rexmph Qounty, and some of

have the Clerk record the tlold

. the fee for the reco

they are sntitled to do th.ir

d knop the fee for same, and

) the right to take the Survoyort‘

. of the Clerk's office, eto. I
maintsin that since the County does not have

, a County Surveyor, and the records have been
turned over to the County Clerk for safe keep-
ing, that the Qlerk {s entitled to receive the
fee for the rescording of all field notes. Please
tell me vhat is Jyour opinion in this matter.
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"The surveyor vho is surveying the
'Oklahoma Strip' says he hes bound all field
notes on land along the strip into one volume
of field motes, and he proposes to file this
volume in the Clerk's office. Do you think
this vould de the proper way to handle this,
oy should it be ruerdod in our regular volume
of field notes?"

Singe your county does not have a county surveyor,
the county clerik has properly taken charge of all the maps,
pepers and redords delonging to the county surveyor's office
under ths suthority of Article 5297, Revised Civil Statutes of
Texas, which reads as fellows: .-

LY
"Art. 5297. Vhenever an organized county
rmmcmommthmum sounty sur-
¢ veyor, the sounty clerk of such county shall
take charge of all records, maps and papers
belonging to the county surveyor's ornco and
safely kesp the nams in his orﬂ.u.

For the recording of all surveys and field notes
the sounty turnror is entitled to charge the fess prescribed
:1 Article 394% and Artiele 5290, Revised Civil BStatutes of

OXAE .

"srt. 3988, Oosuaty eurveyors shall re-
ceive the following feess

*Inapecting and reeording the field-motes
and plat of a survey for aany tract of land over
'm-thmualm cie s 0w e s e o $35.00

'mwoftlmu. e v o v s 2.00
“leus than ope~third of & lesgus . 1.00

*For reeo surveys and plats required
by lav to be upen my of & new ocoun-
tr.toruch QO words o ¢ ¢ 4 o o ¢ o «20

tion °£t’3 *s n.na rooom z.n s

¢« <

s 0 0"
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"Art. 5290. To record field notes--

“Rach eounty surveyor shall record in a
vell bound dook all the surveys in his county,
vith the plats therecf that he may maske, vheth-
er private or offielel., 8usch record shall be
open to the inspection of the pudlioc. FYor such
service the surveyor may charge in addition to
the fees allowed by lav for field work, guntr
sents per hundred words for such »ecord,

Xt must be noted that under Article 5276 and Artiocle
5277, Revised Civil Btatutes of Texas, 1925, *1icensed land
surveyors Aare given the right to record thely owvn surveys and
field notes in the eounty surveyor's office, and if they do so,
they are not required to pay any fee to the county surveyor or
ecunty clerk. Ve heredy quote Articles 5276 and 5277, wnder-
scoring the provisian vhich we bdelieve requires the foregoing
constructions

"Art, 5276. Authority of licenses

"Land surveyors licemssd under these pro-
visions are heredy auvthorized to perform the {
duties that may be performed by county surveyors,
and shall be subject to the diregtion of the Qov-
ernor, Land Commissioners, Attornay Generel and
the courts of the State in matters of land survey-
ing ia such cases as may coms undar the supsrvision
of such authorities. The Jjurisdiction of sueh
licensees shall De ecextensive vith the limits of
the £t%ate. They may hold the office of eounty
surveyor, and if so elscted shall Qualify &s pro-
vided by lav for sounty surveyors, but such sleo-
tion for any particular eounty shall not limit
the jurisdietion of said surveyor to such couaty,
nor shall the election of a county surveyor for
any partisular county prevent any licsnsed surveyor
from performing the duties of & surveyor in such
emtn' All field notes made z one licensed under
this shall de u.?ud by such surveyor, ro}lond
by the designation, 'Li

"Art. 5277. Field notes to be recorded

censed land surveyor.'

"Every survey made by any licensed surveyor
shall be recorded in the county surveyor's records
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of the proper county, and for the purpose of
such record, and for all other purposes, li-
censed surveyors shall have free and unrestrain-
ed access to the county surveyor's records.

The fleld notes of all surveys and plats of

same made by any licensed land surveyor affect-
ing the lines, boundaries and sareas of un-
patented land shall be forwarded to the Land
Office. All fleld notes made by & licensed

land surveyor in any county in this State shall
have the same force and effect and be admissidble
in evidence the same es field notes made by soun-
ty surveyore.” (Underscoring ours)

Whereas Article 5297, supra, directs the county clerk
to "take charge of all records, maps and papers” where there is
ho county surveyor, we have been unable to find any statute wvhich
suthorizes the county eclerk to record any instruments pertaining
to the office of county surveyor. Articles 3944 and 5290, suprs,
prescribe feesz for recording by county surveyors, but authorize
no fees for county oclerks in such cases. Consequently, ve are
of the opinion that a county clerk is authorized to charge no
fees for recording maps, fleld notes, ete. smong the records of
the office of county surveyor of vhich he has taken custody.
Liceneed land surveyors, duly licensed under the provisions of
Chapter 1, Title 68, Revised Civil Statutes, are expressly au-
thorized, under Articles 5276 and 5277, supra, to record their
ovn field notes, maps, ets. in the office of the county surveyor,
vithout paying any fee for the privilege of so doing. If a sur-
veyor should employ the county clerk to do recording for him, it
vould be a matter of private contrast betveen them, and in such
event th-o ocounty elerk would not be aeting in his official capa-
¢ity and any oompensation psid him for such services wvould not
be acsesnable as fees of office.

As to the surveyor referred to in the last parsgraph
of your letter vho is surveying the "Oklahoma Btrip"; if he is
licensed land surveyor, he vould be entitled to record hie owvn_
field notes and if he has bound the same in a "well bound book®
the same may be received by your county olerk as part of the
permanent resords of his office, and Jou would be entitled ton NI

fees for receiving the same, COMMITT
APFLOVEDL MAY 14, 1941 Yours very tmlr

ATTORNEY GENERAL OF TEXAS

ATTORNE Y GLENER:T, By %R{Exocéﬁae\

WRK1 RS Assistant




