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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN
ATIORRRY GENERAL

AUSTIN
Honorable Connally HoXKay
County Attorney
Yood County
Quitnan, Texas _ |
Doar Sirs B : Oplnict .
Rot Ty stice of the

Your reguest for opipfon has\been recelved

fully considored by this depayine Va\quote from your re« -
Quest as followsi )

in this county, vhaze tho R tpoged iz $1.00

end tho defendan kad couts in oash
tho ju«ticﬂ tuyan

aum of $4.90,/ T
and the nin
fine after {
been pa“d.

reprasonl

sprogente the belance of the
eyte commaisglon has

sor divides such q# 90
Clace or Road end

Jaq'y Trogsurecyr then pays the Justice
' *2.~0 with o varrant on the Third
‘und, vhich fund is dsflclent.
L ba casnad muﬂu be diﬂcounusd 103,

County N

Ximatoly w0 yeors from dato of issunnce.

"PROPOSITION NO. 1: Does the Cownalesloners!
Court have the euthority to permit & Justice of tho
Pooce who ig cormensated vholly on & fes basls to
retein his feo of %2.50 out of menicg collected

vhen a defendznt in a Criminal Cago paje hia fine
and cooty -An cash?
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gonorable Connally MoKsy, page 2

'An“HOQITIES: Art. 2052, Code of Criminal Procedure;
Art, 1617, Revisod Civil Statutes;
. Art. 1622, Revised Civil Statutes;
Art, 1074, Code of Crinminal proce-

dure;
Art. 16 Section 61, Constitution
of Texay;
- Art, 3912a, Section 17, Reviacd Civil
Statutes;

®ARGUMENT: Art. 39120, Seection 17, reads in part
ag follovs: 'In ell countisg in this State such pre-
cinct officore shall continuo to be compenscted for
their servicoa on & fee bosis untll the Cormisslionorast
Court shall have detormined otherwise in accordance
vith the provisions of Section 2 of thig Act.! ‘

*In this County, the Commissioners; Court heos
teken no &ctlon concerning cheanpging Justices of the
Peace to a stlery basls, so 1t thorofore follows that
they ore conpensated vwholly on & fee bagls.

“Art. 1617, Revised Civil Statutes, provides
thet, as weld) as other county officials, the Justice
of the Peace who ghell collect or handle any money for
the uge of the county shall make a full report to the
Commigsioners! Court, et oach reguler torm thoreof of
el) fines impozed ond collected ond &l judgments ren-
derod and collected for ths uze of the county, and all
Jury feos collocted in thelr respective courts in
favor of, or for the use of the county; end at the
‘sema time pressnt thelir rccelpte ond vouchors, ghowe-
ing vhat dispoaition has been made of tho noney colleote
ed, fines 1mposed, and Judgments réidered, And Art.,
102? R.C.S. provides that vhen eny officer collects
moncy balonging to, end for tho use of, any county,
he ghall, excopt vhere otherwise provided in this
title, foruhntth reportc the same to the proper county
clerk gtating fully from vhom collected, the amount
collected, the time vhen collected, erd by virtus of
vhat authority or procecsgs collected. SBuch article
provides further that on making sueh report, such
enount ghall bo charpged to such officer, and ho nay
diechergs himsel? thorefrom by producing tho receipt
of the rfopnr county troagurer therefor.
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Honorable Connally McKay, page >

"In view of the two articles mentioned ebove
it seerms that the stotutes dlreset the Justice of
the Peace to turn into the County Treasurer all

nonies collected belonging to or for the use of the
County.

®Art, 1052, Code of Criminal Procedure, reads
in part ey follove: ?',... Tvo Dollars and fifty
Cents ghsl) be pald by the County to the Justice
of the Peace for each Crininal) Action tried and
fin2)ly disposed of before hifM.ees.o!

®This articlo soems to be bascd on the assunp-
tion that the justice has turned into the County
Treagwrer cll monies collected deslonging to or for
the use of the Ccunty, and that the County is then to

. refmburse hin in the emount of £2.50, ee¢ provided in
.the above article.

"Art. 2074, Code of Criminal Procedure provides

for triel foe of $4.00 as hereinbefore mentioned.

®Art. 16, Section 61, Constitution of Texas,
reads in part es follove: Y....Al)l feos earned by
Giatrict, county end precinct officeru shall be -
paid into the County Treasurer where carned for
the account of the proper fund, provided that fees
incurred by the State, county snd ony municipality,
or in c¢aso vhere a paupers oath is filed, shall be
paid into the County Treasury viren collected and
Provided that vhere eny officer is companoated vholly

on a8 fee bagis suth feecy nay bo retalned by sueh

officer or vz2id into the treasury of tie county &9

the Cormiseionerat! Court may direCteecs!

"Conaidering all the named articles, both civil
and criminal, ond the provision of the constitution
guoted ebave, the leogical concluzion is that the
gtatiubory provigions and the constitutionz) provision
ere in conflict.

ROPINION: It is the opinion of tho vriter
thet the Congtitutionel provision is controlling,
end that the Comniselonerst Court is enpovered to
direct that any officcer compensated vholly on a fee
bagslis may rotein esuch portion of the fees collocted
et he 13 .)ogally entltled to recelvo,

333
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. PPROPOSITION KO. 2¢ Does the Cormissioners!t
Court have the authority to direct the county treag-
urer {0 pey and apply monies received by such treap-
urer from finee imposged in Jugtice Court into eny
particular fund they sce fit? '

YAUTHORITIESt Art, 1709, Revised Civil Statutes;
- Art, 1628, Revised Civil Stotutes
Art. 1629, Reviged Civil Stetutes;

YARGUMENT: -Avrt. 1628, Revised Civil Statutes
gots up thres funds into vhich the county treasurer
ghall plece monles coming into his hands, Art. 1629,
provides that the Commiasionsrs! Court may causze othepy
accounts to be kept, cereating other clesses of funds,
&9 1% nay deen Propor..... Art. 1709, reads as follows:
1The County troasurer shall receive zll wonies belong-
ing to the county from vhetever sourco they nmay be de-
rived, and pay end apply the same as required by lay,
in such nennor &s the commissioners court of his county
ney require and direot.!? :

"OPINION: In the ebsenco of stabutory requlroe-
ments as to vhet particular fund thewve nonics should
be placed, it is the opinion of the writer that the
Commissioners! Court does have the authority to direct
into vhich fund they £hall bs pui.

Y vespeotfully ask for en opinion from your
office on the sbove propositions.”

Hood COunty, Texas, had a populaticn in excess of 20,000
inhabitents according to the 1940 FPederal Census, end we undor-

otand from your letter that the procinet officers are conmpenaated
on & fee basis. . o

Article 1052, Vernonis Annotated Texas Code of Crim-
inagl Procedure, rcads as folloust

"Throe Dollars ghall bo pastd by the coundy
to the County Judge, or Judge of the Court ot law,
end Two Vollars end fifty cents shall be paid by
the county to tho Justice of tho Pecoce, for each
erininal action tried and finnlly disposged of bo-
forg him. Provided, hovever, that in 211 ccunties
having a population of 20,000 or lezs, the Justice
of the Peace shall roceivo o trial fes of Three
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Honorable Connally lcXay, page'5

inagl

~Dollers. S8uch Judge, or Justice shall present to

the Commissionerst! Court of hias county at & regu-
dar term thereof, a written account specifying
each criminal action in which he e¢lains such fes,
cortified by such Judge or Justice to be correct,
and filed with the County Clerk. The Comnmigsion-
erst Court ghall approve such account for such
amount &g they find to be correct, and order &
dreft to be isausd upon the County Treasuror in
favor of guch Judge or Justice for the amount so
approved. Provided the Comminsioners! Court chall
not pey eny account or triel fees in eny ceso
tried and in vhich an acquittal 1g had unless the
State of Toxas vas represented in the trial of
gald cause by the County Attorney, or his asslis-
tant, Criminal District Attorney or his assistang,
end tho certificate of-tald Attorney is atteched
to epald eccount certifying to the fact thet =ald
causc vas tried, and the Stete of Toxag vag Yo~
pregented, ond thet in hle judgment there vas
gulficient evidence in eaid cauge to demand a
trial of same.”

Article 107%, Vernon's Annotated Texas Code of Crim-
Procedure, rcade ag followas

"In each case of conviction in & county
Court, or a County Court at lew, vhether by a
Jury or by a Court, there sherll bc texed sgalnst
the defendant or ageinst all defendants, when
several are held jointly, a trial feo of Five
Pollere, the same to be collected and pald over
in the senes wamner o8 in tho case of & Jury fee,
and in the Justice Court the tyiasl feo shizll be
the eun of Four Dollars.”

Articlo 1623, Vernonls Annotated Texasn Civil Statutes,

reade as followg:

"The fundﬂ-recoived by the county trecsurer
thall be claseed es follows, end shall be appro-
priated, respectively, to the payment of all cleims
registered in tho firat, ecoond and third clesgen:t
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Honorable Connelly McKay, page 6

*l. All jury feos, 81l money received from the
gale of estrays, end all occupation texoes.

"2. Al monoy received under eny of the provi-
slons of the road and bridge law, Including the penal-
tioes recovered from rellroads for feiling to ropair
croasings, and all fines and forfeitures.

"3. All goney roceived, not otherwise eppro-
priated herein or by the commissioners court.™

" Opinioen FNo. 0-3092 of this department holds that finesg
ghould Ye paid te the County Trofsurer and pleced in the Rosd &
Bridge Fund of tho ocounty. (See Sec. 2 of Article 1628, supra.)

Articles 950 and 951, Vernon's Annototed Code of Crinm-

inal Procedure, provide certain commissions for certain officers
end road as folloves

"Art. 950, The dtstriet or county ettorney
ghell be entitled to ten per cent of 21l fines,
forfeltures or moneys c¢ollacted for the State or
oounty, upon Judzments Yecovered by hing and the
clerk of the court in vwhich said Juvdgmente are ron-~
dered ghell be entitled to five per cent of the

aemount of seld Judgments, to be paid out of the
spwount vhen ¢ollected, ' '

*Art. 951. The sghoriff or other cfficer, ex-
cept & justice of the peace or his clerk, vho col-
lects roney for the State or county, except jury
Toeg, under eny provizion of this Cole, zhall be en-

tit%ed to retain five per cent thercof vhen collect-
ed, '

Ve quote from Opinion No. 0-616 of this depar{ment as
follovas .

farticle 1052, supra, gpecificelly provides
that tho county Judﬁe, or judge of tha court et
law, rhall be pald $3.00 by the county, for each
crininel cction tried and finally diecnosad of befors
hin, cuch gtatute further provides that the justice
of the peace ghell receive $2.50 in £l counties
having & population in oxcess of 20,000 and $3.00
in 211 countieds having A population cf 20,000 or leus
for each.criminal ection tried end finally dispesed
of bofore hin, such feog to ba pald by the county



P

PR

137

nonorable Connally HcKay, page.7

vhen such olaims are filed in corpliance with Arii-
ele 1052, C.C.P. It &c jwmaterial vhether tho defon-
dant vho is convicted in such criminal action pays
his fine end coate or worke his fino end coats out
on the county farm, pudllic roads ¢or other public
vorks of the county, or eatisfles such fine and
coet: b? etay%ig in jallda sulficient leagth ofitime
to dlacharge hie fine ané costs, Ths judge or jus-~
tica is entlitled to ths full fre £s providsd by
Article 1032, sunra, for each criminel acticn tried
end finally Glapoved ef befers him,"

Lilg

Ve enclose horewith e copy of wssld opinion for your informa-
tion.

Opinion No. 0-63% of this &depertment holds that the
comnissionersgt court does not have eutherity to teake trial fees
collectod under Article 1074, C.C.P., &nd place them in a sep-
arate fund for the purpose of psying the fees duas the jJustice

under Artlele 1052, C.C.P, Xe¢-e&nclese herevith a8 copy of gald
opinion for your infermsticn. :

¥Wo have carofully considered the constitutional ques-
tion raised by you and have reeched the opinicn thet there is

no constitutional quostion involved bsceunse tho $4.00 trlal fee
in Justice Courts undor Articls 1074, C.C.P., suprs, belongs to
end 1g payebls to tho county and not to the Justico of the Peace
ond that therefore tho Justlco could not retain any poriilon of
the fee due the county. The fee due the Juatice under Article
1052, G. C.2., supra, Lo payoble to hin by the County. Prior to
the amendmoent of Article 1052, C.C.P., Justiczs collocted fecs
from defendants upon convicticn; such procedurs was hsld invelid
in the cese of Ex Parte Kslly, 10 S.¥W. {2a@) 728, on the ground
that the Justice had & pecuniary intorest in the defendentts
ccaviction and was dlggualifisd undar Article 5, Sestion 11 of
our State Constitution. Honce the egrpsninent of Article 1052,
C.C.P., providing that the countly should pay the trial) fece of
tho Justices and County Judges, ebe.

You aro rospeotfully advised that it is the cpinion
of this department that both of your questlons should be ans-
vored in the negative, and ero g0 BLAVEIEC.

It 13 our further opinion that the fines (less legal
¢ozmiesiong) chould be pieced in the Roud & Bridge Furnd of the
County, .
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It is our furthor opinion that trial fees collected
under Artlcle 1074, C.C.P., ehould be placed in the General
Fund of the county and that the feer dus the Justico under

Artiocle 1052, C.C.P., from tho county, ehould be pald froa the
Genoral Fund of the county.

Very truly yours
ATTORHEY GENERAL OF TEXAS
w JES TS
¥n. &, Fanning

_ Argiztant
¥IF:db

APPROVEDARR 30, 194L

- s
. GENERAL OF TERA
O-exlgy ATTORNEY

APPROYED
OFINION
CoMMITTER
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