. , s AUSTIN

GERALD C. MANN
ATTOANKY BENKRAL

Honorable Fred Jorris
County Auwditor, Polk County
1ivingston, Toxas

Dear Sir:

,wuaty atto!ncy whns-

2y 4111 te $1.00 per year
¢ém the oounty and gone-

8 to pay the present

sy attorney his salsry
et hin eompensate his
asa-atant ard other rclatcd
quaationa? _

T i, 50 apkuow dg! scefpt of your reeent lottor in
whioh you sk nur ep X various questions zimilary to the

troller's Department that

Folk € ‘ t ~én ation er 0,838, acoording to the 1940
cansus Nand\ that your. gounty orrieiuls were plaged on the:
salary n;atcu‘on Ty 1, 1941. 7The appointment of sssistants

rfiey of such ocounty is therefors sontrollad
by the provir ons ¢f Article BS90R, Vewynon's Annotated Civil
Statutes, We gucte the appilvedble portions of the statutes

*dhenever any &istrict, eounty or procinot
offiqcer shell require the services of deputies,
asgistants or clerks in the porformnoe of hia
duties he shall apply to ths County Cormissioners!?
Court of his county for authority to eppoint sush’

NGO COMMUNICATION 18 TO BE CONBTRUED AS A DEFARTMENTAL OPINIGN UNLESS APPROVED BY THK ..Afl'ORNlY GENERAL ORt FIRST ASSISTANT .
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deputies, a2geiptents or olerks, stating by sworn
application the number needed, the position to be
filled and the amountto be paid. Said epplication
shall be sccompanied by & statement showing the
probable receipts from fees, commissions and come
pensation to be ovllected by said office during the
fiscal year and the probable disbursements which
shall inelude all salaries and expesnses of sald
office; and said court shall make its order suth~
orizing the appointment of such deputies, assistants
end clerks and fix the compensation to be paid them
within the limitations herein prescribed and deter-
mine the number to be appointed as in the discretion
of said ocourt mey Le properi provided that in no case
shall the Commismioners' Court or any member thereof
attempt to influence the eppointment of any person
as deputy, essistent or elerk in any office. Upon
the sntry of such order the officers applying for
such assistents, deputies or clerks shall be auth~-
orized to appoint them; provided that said compensa-~
tion shall not exceed the maxipmum amount hereinaftar
set out. The ocompensetion whioh may be allowed to
the deputies, assistants or clerks sbove named for
their services shell be a reasonsable one, not to
exceed the following smounts:

*l. In counties having a population of twenty-
five thousand (£6,000) or less inhabitants, first
eesistant or chief deputy not to exceed Eighteen
Hundred ($1800.00) Dollars per annum; other assistants,
deputies or oclerks not to exceed Fifteen Hundred
($1500.00) Dollers per snnum each."

Thus we see that the commissioners' ocourt is empowered to
sither authorize your county attormey to appoint an assistant
or to reject his applicetion for such authority, as the majority
of the ccurt mey deex wise and proper. In e¢ase the court deter~
mnines that an essistant should be allowed, neither the court nor
eny member thereof has any power over naming the individual.
Tarrant County v. Smith {(Tex. Civ. App.) B1 5, ¥. (2nd) 837;
State v. Johnson {Tex. Civ. 4pp.) 58 5. W. (24) 110.

In allowing the county attorney the services of an assis-
tant, or assistents, if your commissioners' court does so, the
salery to be paid by the county should be fixed in the order;
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in the court's discretion the salary may not "exceed”™ the amount
stated 1n Article 3902, supra. Az no minimum is preserived,
there is nc prohiditior of a salary as low as $1.00 per year,
The :uonnt of the salary would rest within the discretion of the
gourtc.

We know of no reason based upon any provision of the
statutes or Constitution which would precluds the oounty attor-
ney from paying his asaistent additionsl compensetion from his
own funds, BSuch matter would bs in the nature of a private
ocontract between the parties. :

Your next Question is whether an sesistant county attor-
ney is required to make bond. While the statutes provide that
certajin deputies, employees and essistants shall give bonds,

(0. g+, shorifrs, Art, 6870, Reviged Civil Statutes, 1985; tax
collectors, Art, €881, etce.), we f£ind no such requiremsnt as

to assistants county attorney, VWhile Artiole 381, Revised Civil
Statutes, 1988, requires assistents eouhty attorney to have the
saxe “qualifications™ as their prinoigallg we think it oclear the
tern has raference to the “qualifications™ required of such
county attorneys listed under Artiecle 8532, i.e., shall be duly
licensed as an attorney end must resaide iu the oounty where
serving. Therefore, you are advised that in our opianion such
esaistant may not be required to mske bond,

Your pext wish to know whether, if the county attorney
Joins the army, he eould require the payment of his salary;
also the salary of his asssistant; slso, whether the aet of join-
ing the army would be a sufficlent vacation of the office that
the commissiconers' oourt could deoclare the office vacant and
appoint & new county attorney.

Clearly, 4if the office is vacated by such aation on the
part of the county attorney, the county would not owe the salary
to elther the prineipal or to the gsaistant., On the other hand,
if the office is not wvacated, if the county attorney retains the
saxs, though enlisted in the army, he would be entitled to its
emoluments., Therefore the all importent question ias whether
the commissioners' court is suthorized to declare s vacansy and
make an appointment. .

In the cese of Eemilton v. King (Tex.Civ.App., 1918}, 206
5. ¥, 983, appellant Hamilton was the duly elected ocounty attor-
ney of Sabine County, hed entered upon the duties of bhis office
and had appointed & deputy. Le wae inducted into the army in
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karch, 1918% in Septeambsr of the seme ysar the commisaioners'
eourt declared the offioce vacant end eppcinted appelles King
county attorney, notwlithetending that daxilton's essistant

had at «ll times discharged (duripg appellant's abesnce) the
duties of the office, ¥e cucte pertizant parts of the court's
ocpinion:

". « There can be nc doubt of the sorrect

nees of the conteption made LY appellant that the
goxml s8loners' court of & count fﬁ thia state
has no aufhe%%?f or_power go remove TYom oifice
any coualy o cial or to dec.iare s vsgcanoy in
apy such offioce, but sush suthority sesms to be
vested alone In the distriet eourt. Gonsiitution
of the Otate of lJexas, Art, B ¥ 84, It is pro-
vided by Seotion Bl of the same Article of the
Constitution, however, that, in case of a vacaney
in the office of ocounty ettorney, the commission-
ers' eourt of such eounty shall have power to ap-

point & county attorney until the next genersl
- eleotion. See also, Ehlinger v. Rankin, 9 Tex,

Civ. App. 484, 29 S, W, 240. The guestion here to
ba detasrmined is, not whether ) .88ioners
court of sablne ébudt 8 authorized Co A6claTe

2 _vaeangy in the offioce of eeunt{‘nttarne ]
Sabins Uounty, but the gunestion im: Was there a
vacaney in such offige to be iiiled by that oours

B
[} ng the eppelles 800! 08, and
waz eueh vacanoy shown by the edings in ¢
cese?

"As stated sbove, it ie alleged by eppellant
that he was a c¢itizen of 3abine Countvy, and that
he was only temporarily absent {rom the county,
and that he hed never been in any manner impeached
by eany competent suthority, nor hias office declered
vacant by any esuthcrized tribunel, and that the
duties of the office wers etill being 4!=charged
by him thmugh his lezally constituted assistant,
On the other hand, the showing made by appelles
in his ansver wat, not that appellant had removed
permanently from Sabine County, dut eimply that he
vas sbsent from the ccunty at the time of the aoction
of the commissioners' ccurt in deelaring the office
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vacant and appointing appellee therto, snd that
appellant had been 80 absent from said county
since iarch dbefore such action on the part of the
commissioners' court ino Sepismber following, and
that such sbsence was osused by tlie fact that
appellant had been inducted involuntarily into

the Army of the United States. This allegzation

of the answer Bhowed,of eourse, that appellant

was actually ebsent from Sabine County at the

time of such actiocn on the part of the commission~
ers' court; but az to how long such absence would
ocontinus was not shown, nor was any fact alleged
in the enswer from which the duration of appellant's
absence could be determined, other than the state~
msnt that he wes in the military service of the
United States involuntarily.

"After very careful investigzation, we have
been unable to find any statute of tLhis state or
provision of the Constitution which declares that

an ebsenas from Lhoe county of one of it8 officiels
who shall be engared as a private soldier in the

FX of the United States, shell crette a vacans

In the offiece of suoh o?ffoIaI; and, in the absence
of any such provision, we are of the opinion that
the commissiorers' court in this instance had no .
‘ authorily to Jeclars the office of county atiorney
B vacant, and to appoint appellee thersto, bu at,
in the absencs of sugh provision, the authority te

etermine and deciars such question was vesSted in
the diatrict court of Sabine County.

nk ¥ %

involuntary absence of appellani from Sabine
County, as alleged in the answer of appellee, with
no further statement as to the duration or pro-
bable duration of that absence, 414 not, ip our
opipion, ehow & veceney in the office of the county
attorno¥ and suthorizing the commissioners’ court

tc & Nt eppelliee to thet office., ve wouid RBOG
be underatoag as holding that the facts and oirocum-
atences touching sppellent's absence from sald
county under sueh cfreumzﬁanoas ﬁighf oL De shown
10 be such a8 LO AULDNOTIZe the Alstriot courk of

that county to dGearare Lhe offiee of county attor-
ney vecantj such a showing has not been made by the

‘ F "ind so, 1t must be said here that the mere
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pleadinge in this casze upon which slone the 4is-~
trict Judge eitsed in denying the temporary in-
Junetion, and for thet reason we are of the opin-
lon that, as the plezdings étood, appellant wes
entitled to the writ as prayed for, and that the
distriet judge erred in denying same,” (Under-
sooring oursf

it iz ocur copinion that under the facts submitted by you,
the commissionera' court of Polk County mey not declare that
a vacancy exiats in the office of county attornsy upon hise
merely entering the army, end appoint a suocessor to the pre-
sent inocumbent,

It is our further opinion that under Section 24 of
Article 5 of the Constitution of Texas and Articles 5970, et
gag., Verncn's anncteted Civil Ststutes, Jjurisdloetion te de~
termine the matter of vacancy 4in the orfico of sounty sttorney is
vested in the distriot court, 7The suit is in the neture of a
quo warranto and must be instituted and conduoted in the name
of the State of Texes by or under the direetion of the ais-~
trict ettorney. State v, Starnes {T.C.A.) , B48 5. W, 4243
Reeves v. State (T.C.A.) B58 &, %, 677; Johmson v, Mooney
(TQGQAO’ 841 Sc w' 5080

You &re further edvised thet until e vecaney is esteblish-
ed, both the county attorney end his assistant are entitied to
their pay from the county; the county attornsy to his establish-
24 statutory salary and the asslstent to the salary fixed by
the court under the provisicns of Article 3902, supra.

Trusting the above uatisraotnrily aunswers your inquiry,
we are .

Yours very truly

| B APP D MAY 14, 1941
; W/ ATTONNEY CENTRAL OF TEXAS

FIRST ABE Lo, Al "
ATTORNEY GEHERAL Ben jamin #oodall
Angi atant
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