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Austin, Texas

Dear Sirt

Opinion XNo. 0
Ret Conatitu

BR A, Housse
Bill ¥e, Blt.

¥e ars in reoeipt of your\lester of J s 1941,
in whieh you request the opidio 5is department on
the questions set out the 13

"Attached hereto,\J id copy of
House Bill ¥No. 814 passel fe House of Rep-
resentatives Apfril\ 24, 194), (yeas 18E, nays
0), passed by the Skr to Kay a1 1941, {viva

ange of this legislation,
5 your opinion as te whethsy
‘), w: wish to call our

\:t 1n'qﬁnltion, wes ot Lincluded

what dates the Apnt wil)l dee
, . %hia request is made besause
thare was no recoxd made of the vote in the
Seanete,”

Houmse Bill No. 514 reads as followsy o

"AR ACT ropealina Seatioa 9 of articls IV
of Chapter 495 of the Acts of the Third Called
Session of the Forty-fourth lLegislature, as
amended by Senats Eill No, 24, Chapler é Acts
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H

of the Forty-sixth Legislature; and declaring
an emargenay.

“MAGFT@

rtegtion 1. That Section 9 of Article IV
of Chapter 488 of the Acta of the Thiird Called
Session of the Forty~fourth lLeglslaturs, as
axended by Senate Bill No, £4, Chapter B, Acts
of the Forty-sixth Legislature, and all subse-
quent snandments therete, be and the sanme i3
hereby repesaled, :

*Sea¢c, 2, The faet that the existing law
disoripinetes against various state banking,
mortgages and loan companies orcates an emere
goncy and an imperstive publioc necessity thas
the Donstitutionel Rule requiring dills to de
read in easch House on thres several days de
suspended, apd the seme is heredby suspended,
and this int shall teke effect and be in furas
from and arfter itz passage and it is =0 enucted,”

Becoticn 9 of Artiele IV of Chapter 498 of the Jsots
of the Third Called Session of the Foriy~fourih legislature,
was the original Aqt levying a tax o seocured notes and odb-
ligations., Baid Aot was amended by the Forty-sixth Legisla-
tare by Benats Bill No, £4, Chapter 8. This 1l9% amendment
by the Forty-sixth Legislature provided in part as follows:

»Ssotion 1, Bection 9 of Artiole IV of
Chaptoer 493 of the Aets of the Third Called
Session of the Forty~-fourth Legislaturs, be
and the same is hereby amended s0 as 0 read
hereafter as followai”®

In other words, the 193¢ amendment waas in itaelf
the canmplete mtamp tax on sscured notes and odbligations as

amended at that time,

The stamp tax on sescured notes and obligations
was amended by the forty-seventh lLegislature by Senate Bill
No. 97. Said bill provides in part as followsy
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"Geotion 1., That Seotion ¢ of irticle 1V
of Chapter 495 of the Aots of the Third Called
Session of the forgy-fourth Legisleturs, as smend-
ed by Senste Blll No, &4, Chapter 3, iota of the
Forty-sixth Legislature, be and tiw same is here-
by amended 80 68 %0 hereafter read as follows:®

ZSenate Blll Ho. 97, supra, was and is of itasslf
a ocomplete mot pl: ¢ing a tax on gecured notes and obligs-
tions. The blll contains an emergency olauss and was passed
in the House on February 12th by a vote of 1&8 to 3 and was
assed in the Senate on Rcbruqrzaisth'by & vote of 31 to 0.
‘he b111l was £ilsd without the Jernor's signature in the

Secretary of Btate's office on Fedruary 28, 194l1.

Houme Bill No. 514, supra, was passed by the House
of Repressntatives on April 54. 1941, and pasased by the
Senets on May 21, 1941. It was filed unsigned by the Gov-
ernor in the -office of the Becretary of Stats on Juse ¥, 1941.

The problem in somstruing House Eill No. 514 arises
because of the faect that Benate Bill No. 97, supra, had de~
come effective prior %o the time that said House Bill Ko. 514,
supra, had besit passed by the Legialature, ¥khile Seotion 1
of Bouse Bill No. Bl4 provides that "Seotion 9 of artiele IV
of Chaptsr 498 of the Aota of the Third Called Sesaion of
the Forty~fourth Legislature, as amended by Senate Bill No.
24, Chapter 8, Acts of the Yorty-sixth Legislature, and all
sudsequent amendments thereto bs and the same {s hereby re-
pealed,™ it will be noted %hat the caption to House Bill Xo.
514 is not as broad or oomprehensive as Seotion ) of the
bill. The ocaption of louse Bill No. 514 reads as follows:

"An Aet repesling Seotion 9 of Artiels IV
of Chapter 498 of the Acts of the Third Called
Session of the Forty-fourth legislature, as amend-
ed by Senste Bill No. £4, Chapter 5, sots of the
Forty-sixth Leglasleture} and daoluring an smer-
genoy." .

The above guoted caption falls to take into aggount
or mention lenate Bill Neo. 97, supra, passed by the saxe
leglslature that passed sald Louses Bill No. 5l4. 4s Senate
Bill No. 97, supra, is in itself a ocomprehensive and complete
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tax statute, the guestion arises as to whether or not the
sams has been repealed by House Bill No. $l4. Apparently
the Legislature reoccgnized tinat seid Semate Hill No. 97
wage an arindment to Section 9 of article IV of Chapter 49%
of the Agts of the Third Called Sesaion of the Vorty-rourth
Legislature, because in Seation 1 of House Bill Ro. 514
the Legislature repesaled said Seotion § of Article IV of
Chapter 495 of tha Ants of the Third Called Eession of the
Forty-fourth Legislature, as amended by Zenate Bill Ho, 24,
Chapter 5, Ao%s of the Forﬁy-uixth Legislature, and also
inoluded all subseq ‘ « thereto, iowever, the
caption of sald repeals Leotion 9§ of
Article IV of Chapter 495 or the Aots of the Third Called
Session of the Forty-fourth Legislature and alse refers %0
the amendment by Senate Eill No. k4, Chapver 5, sets of the
Forty-sixth Legislature, but makes no mention of any sub-
sequent amendment nor éoes it specirfically mention Senate

Bill No. 97 of the Aots of the Yorty~seventh Legislaturs.
| Smotion 385 of Artiole III of the Constitution of

Texss reads as follows:

*Fo bill, (exospt general appropriation
bills, whioch may embdrace the various subjecis
and sceounts, for and or adcount of which mon-
eys are appropriated) shall sontain more than
ons subjlest, which shall be expressed in its
title, But if sny sudjeat shall be embraeed
in an sct, vhich shall not de expressed in the
title, suoh act shnll be vold only as t¢ so
much thereof, as shall not be sc expressed.”

- While we have nunerous decisions of the courts
of this Steate construlng Zeotion 335 of Article III we sre
uneble tc rind any oase in whieh the legislative omission
in the oaption was the same as that whioh wae mede in House
Bi11 No. 514, GCenerally the courts are very lidberal in
holding a caption broad snough e cover the provisions of
an sct ay peased., Also the sases all state the geneyel
proposition that the ohjeat of the title or ception of an
act is to apprise the Legislature of the full countents of
the aot itaelf.

The most anslogous saituation that we are adle
to find to the one preseanting itself here is the one 1a

19
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the case of Lanérum v. Ceatennial Tural High School District
No. £, 134 &, ¥. (£4) 353, by the Austin Court of Givil Ap-
peals, writ of error dinuinlod. correct juigment, by the
Supreme Court of Texas. The contention that oass was

stated &8 follows!

"The sleotion wae ordered by the trustees
of the said district, and was held, the returas
osnvassed, the rosults declared and certiried
in accordance with the law goveraing hond eles-
tions held in independent uchooel districts, Ap-
pellants, the contestants, contend that the Ast
of November 3, 1937, being Chap. 40, Ascts 43th
Leg., Seocond Called Bession, p. 1933, art. R922L,
R.8, 1923, Vernon's ann, Civ, 8t. art, R982L,
provides “hat the bondl electien shall be held
ap in common school distriots; and that the soun-~
ty Judge nust order ths slestion and the Commis-
aloners' Court must oonvess the returas and 4e-
clare the results. ‘The trial oourt held that
said Aot of Hovember 8, 1937, was unoonstitution~
al and void becauss of a dsfective e:gtien; and
further held that the Aots of 1927, th Leg.,
First Called Sesslon, p. 208 (Art, 2922L, ap-
{carins in R. B. of 1925, as anmended by Agss of

927), provide that the slecticn should be held
in adcordance with the law governing dvond eleo-
tions in independent sehool distriots., We sus-
tain the action of the trial court,

*The rural high school aoct was first passed
in 1988, ¢, 59§ and Beo. 1B was placed in the
Re 8. of 1928 as Art, 20ARL and provides that
mral high sohool d4istriets may vyote bdends in
agoordange with the laws governing oommon school
districets. By the 1927 smendsent, mest of the
provisions of the Acts of 10205 were anended; and
Art, R988L, appearing im k. B. of 1925,was smend-
ed 80 a8 t0 provide that bond elsctions in rural
high school. distrigts should be held in acsord-
anoe with the laws goveraning independent sbhool
distriots. Then came the iet of 1937, supra,
which in bold type was entitled: 'Forbidding ip-
pointment Of Tax Officials In Sehool Distriots
In Certala Counties.' 4and the sntire caption
Tead as follows! :
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“tuan act azending Sestion 1k of Chapter 59,
of the Acts of the Thirty-ninth Legislature, so
as to provide thet in certein counties having a
population according to the last preceding Yed-
eral Census of not less than eight thousand,
five hundred (8,500) and not more than eight
thousund, seven hundred (8,700} rural high school .-
districts formed by the grouping of common school
districts shall not have the authority to appolint
a tax sgsessor, bosrd of squalization, nor tax
arlleotor; and declering an smergendy.'”

In that case it mey be noted that the captioa of
the 1937 amendment made no reference to the 19£7 amendment
But referred only to the 1985 .Act., Ths court held as fol-
lows:

*gBince the title or ocaption of the 1937 act
declared that the legislature intended to amend
Seqg. 18 of the 19885 iaet so as to prohidit spe-
clal tax assessors, squalization doards, smdtax
collectors in ceriein oounties, it cannot affeet
counties not included, and is invalid-axs not em-
bracing subjeet in its title, so far as the body
of the Aot changed the method of holding school
bond elections from the method preseribed in the
192Y Aot, No rule is better estublished than
the one that where a title or caption of ap Aok
specifies the particular field of the smendmsnt
and thet 1% 1o to covey or atate g particuin
ourpose to maks & ohenge in a prier statute, the

anendrent 19 limited to the making of the specif-
9 ohange & gz d In its title, and precludes
any add onal, contrary, or different amendment

than that stated in the title, Futledge v. Atkin-
son, Tex. Civ. Apr., 101 &, W. 24 3763 Walker v.
State, 134 Tex. Cr. k. B00, 116 &, W, g4 10783
Sutherland v. Board of Trustees, Tex. Cliv. ~pp.,
261 &, %, 489." {Underscoring ours)

¥e oall partioular attention to that portion
of the oourt's holding in which the court states that no rule
18 bDetter established than the one that where a title or a
caption of an aot specifies the partioular fisld of the armend-
ment and that it is to cover or state a particular ypurposs
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to make & change in a prior atatute the smendment is limit-
ed to the moking of the specifiec ehunge desigsated in its
title and precludes sny sdiitional contrary or differeasg
"amendment than that so stated in the title, ying that
rule to the cave at hand the title of House Bil) 514 ad~
tempts to re Seetion 9 of Axrticls IV of Chapter 49§ of
the Aets ¢f the Third Called fession cf the Yarty-fourt
Logiﬂhture ap thc ssme 1s azended by Sennte ! ¥o. 24,
Chapter %, lots of the Farty-sixth chislatun». But seid
caption muker no ztterpt t0 Tepesl the mandnen$ of said
fct contained in fanmate Pill No. 97, Lots of the Forty~
seventh lLegislature, ‘e are uasctle to conplude from the
faots and oircunstences thet sorme of the mambers of the
Legislature nay not have voted for Houee Bill No. 514 be=~:
lieving It to rapeal only the 014 stamp Sax on sesured aotés
and odligeticns and believing 1t mot to affeat the one
as Pee3ed by the sane Legizlature in aaid Zsnate ) No.
97 whioh \ms Aot muom in the uptmn.

- In éonslidering the saffeot of House Bl ‘!o. lll.
on Senate Bill Ho. 97 we are limited So a dopnsiderasion
the title to Houss T1ll Ho. 514 under she above rule of
1;:11&1“ the body of a bill may not be a:ut bmm than ite
: 3 ®e

m &*nulnnd shtutm mmtmetiu, sad E&., Vol,
I, ». a'n, 1s stated the follnwinz: o .

®in amendment to 8 seotion or statute. i»

not necessarily rupnhd By & repsal of the m—
tion o sututa snended.”

- I the oase of Biate v. Young, 9 £. E. 388
Suprame Oourt of fouth Garolina hed und.r oonaiéamt.{en the

followins factn!

"In 1768 the colonia)l hxiaiatan muo&
vin a9t for ascurisining and regulating the jwtes
of wharfage of shipe and merchandise, eia., in
Cherlestor.' It contalined 12 sections, but the
rirst wis sxclusively devoted to Lhe uttbjuat of
wharfage ani storage, {and had a lobg schedule
of reates apd. cMihn attached, ) 4 Gv. 284,
In 1798 was passed ‘in 0% for amendiag 3n aet,
(giving title of the ubove ao%, 1788,) m for
repealing the first seotion of said ast.® 1%
covered tim whole risld of wwtm. snd had
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sttached snoth:r and different acheduls of ar-
tioles and rates,and then, in regular fars, re~
pealed the firat sedtion of the act of 1788. 4
8t. 438, In 1807 was passed another 't o
amend an act entitled “*in aot for amending anm
a0t ensitled 'in aot for {title of act 1768)'n?
Thia sot provided fthuat, immediately from and
aftor the pa:zsing of this &ct, the following
radss and suma, respeotively, shell be pald, and
no greater shull be demanded or exaoted by own-
ers of wiarves, or any other persons, for wharf-
sge of s8hips or vessels, or for landing,' eteo.,
to-wit: *Yor shipping every bale or case of ¢ot-
ton, four cents per bule or case,' etc. 7 U8,
1#3. It expressly repeals 20 much of ssid aet
of 1796 aand sny other acts us «re repugnsnt to
theiprovisions of the gat of 1807. It was to go
intd effact 'from aad after its passage,' and
its provieions took she plaes of an original
onaectnent, certainly as to the important item

of eotton, which eppesers in this ast for the
first time; showing, prodably, that previously
thst article bad not attained the importance of
being a staple commodisy of the state, This

is the act which has besn on the statute book

a3 & subsisting law for nearly a ocentury, snd
washpgot mentioned in the schedule of the General
Stetutes, In 1872 the 'Revision and Consolida~
tiont' of the General Htatutes were adopted, which
arrvanged many acts by their titles in s schednle,
unrdey the heading:'The following entitled amets,
ordinences, and resolves, passed ia the several
yesrs hersinafter enumerated, have expired, or
have been, or ars barsby, expressly repealed.’
ete, Ths title of the eots of 1968 and 1778 are
found 1in thia 'schsdule' and sre therefore olaim-
ed to heve bsen theredy directly repesaled. The
sot of 1807, however, does not appesr in the
*schedule?, but it is claimed that Shat ulso

was indirectly repealed; that its title declared
thrt 4t was an ‘amendment’' of the mother aot of
1788, and, wben the last-nemed mot was repealed,
that of 1807, one of its ‘anendsents,' and there-
rore 'ingrafted® into 1t, fell with 1%, . « "

g &
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™he ecourt held as follows!

- "But it is earnecastly insisted that, if
there was ao implied repeal here, there wgs
an indirect rep=al, bssed on the dcctrine
thet the repeal of an sct necessarily carries
with it all "amendments' made to said wot, end
that therefore the act of 1807, heing, as stated
in its title, an ‘emcnérant' of the sat of 1748,
fell with the latter act when it was repealed.
¥4 kpow of no inexorable rule of law which per-
emptorily requires that avery ast whioh i8 en~
titled ar 'an amendment’® to a rormer act must
therefore bte carried buck, and *ingrafted' upon
that eot, 2c as to beoome part and parcel of it,
for all purpcses. . . .

“« s« «¥6 think that the act ¢f 16C7, al-
though entitled as 'en axendment to an amend-
oent,* was in its provisions affirmeative and
original. It vas upor an ixportant subject,
which the legislature, in accordance with its
cuty, always cleimed ths right te control., It
has stood upon the statute NHook &3 the existing
law, unchalienged for nearly e eeniury, and we
do not see¢ snything in the law whiok requires
the court to desiare thaet it has been repealed,
either intentionally or by isplisation, or in-~
direotly by the operation of a fixed ¥roorustean
rule, as Lo the effect of amendments, leaving
the whole esubjeat sbnolutely *dereliet,! as to
any legislative regulstion or control., ¥e think
the act is of forees, and that nakes it unneo-
essary to sonsider the other exceptions.”

It is the opinion of thin departmont that Senate
Bill Wo. 97 has not been repealed by fHouse Bill Ho. 514 and,
as said Cenate Bill Xc. 97 ie a comprehensive and complete
tax in itself, t(he stamp tax on secured notes and obligetions
contalned therein is not yepealed by House Bill Ro. 514,

Yours very trulr
LETLEHTXL BERLL OF TRZAS

//f o
¥INET ASSISTANT By

APPROVED AUE/ 7 ,1d41
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BO s I GENERAT,



