: THE ATTORNEY GENERAL
N OoF TEXAS

AUSTIN 11, TEXAS

Honorable Williem J. Lawson
Secretary of State. .
Austin, Texas

Dear Sir: Opinion No, 0-3463
: Re: Substitution of purpose
clause of private corpora-
tion by charter amendment.

We are In recelpt of your recent request for
an opinion as to whether a corporation may smend its char-
ter by changing its purpose from that stated by Article
1303b, Vernon's Texas Civil Statutes, to that stated by
Subdivision 7 of Article 1302, R, C. S., 1925, commonly
known as the real estate purpose clause, in view of the
provisions of Artiele 131l, R. C. S., 1925.

You have the followlng to say concerning the
established practice in your department:

"So far as we are able to determine, this
office has.always held that Article 1314 pro-
hikhits the amendment of a purpose clause chang-
ing it from one subdivision of Article 1302 to
another, and has allowed only such amendments
as leave the purpose within the same purpose
clause, but add or subtract from its powers under
that purpose clause."

Article 1303L, éh. 2, Title 32, Vernon's Texas
Civil Statutes, 1925, reads as follows: '

"A private corporation may be formed for
any one or more of the following purposes, with-
out banking or insurance privileges: to accum-
ulate and loan money, to sell and deel 1n notes,
bonds and securities; to act as trustee under
any lawful express trust committed to it by
contract, and as agent for the perfeprmance of
any lewful act; to subscribe for, purchase, in-
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vest in, hold, own, assign, pledge and other-
wise deal in and dlispose of shares of capital
stocks, bonds, morgages, debéntures, notes and
other securitles or obligations, contracts and
evidences of indebtedness of forelgn or domestic
corporatlicns not competing with each other in
the same line of buslness, to borrow money or
1ssue debentures for carrying out any or all
purposes asbove enumerated, Provided that the
power and euthority herein conferred shall in

no way affect any of the Provisions of ¢t he anti-
trust laws of this State."

The present charter ?urpose of the corporaticn
in gquestion is in the language of the above quoted statute.

Subdivision h? of Article 1302, Ch. 1, Title 32,
R. C. 8. 1925, provides:

"To erect or repair any bullding or im-
provement, and to accumulate and lend money for
said purposes, and to purchase, sell and sub-
divide real property in towns, cities end vil-
lages ;and their suburbs not extending more than
two mlles beyond their 1imits and to sccumulate
and lend money for that purpose."

The proposed smendment in the purpose of the cor-
porate charter is in the exact language of Subdivision L7.

A private corporation is a creature of the stat-
utes and may amend its charter only as authorized by staute
gnd in strict comformity thereto. Attorney General's Opinion,
November 21, 1933, to Hon. W. W. Heath, Secretary of State.

. Article 131 of R. C. S. 1925, reads as follows:

"Any private corporation organized or in-
corporated for any purpose mentioned in this
title, may amend or change 1lts charter or act of
incorporation by filing, authenticated in the
same manner as the criginal charter, such amend-
ments or changes with the Secretary of State. A
corporation created by special Act of the legis-
lature shall also file with said officer its
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original charter and such amendments thereto or
changes therin, if any, &s have been made by
dpecial Act of the “egislature; and the same

shall be recorded by the Secretary of State, fol-
lowed by the proposed amendments or changes there-
of. Such amendments or changes shall teke ef-
fect and be 1in force from the dete of any filing
thereof. The certificate of the Secretary of
State sheall be evlidence of such filing. No. amend-
ment or change violative of the Constitution or
laws of this oState or any provision of this title
or which soc changes the origlnal purpose of such
corporaticn as to prevent the execuficn thereof,
shall be of any force or effect,.,” (Underscoring ours)

In addition to the depertmental construction by
the Secretary of State's office, we find a number ¢f opin=-
ions of this department construing Article 1314, R C. S.
1925, .

. In an opinicn dated June 7, 1924, to foncrable
S. L. Staples, Secretary of State, this department referred
to Article 1135, R. S. 1911, (now Article 1314, R. C. S.
1925) in the following language.

"The purpose of this ensctment 18 seem-
ingly to prevent & change in the character and
the purpose or, In other words, the nature of
a corporation by an amendment of ite charter,
or to reorganize the corporaticn into a new
and a different concern, under the gulse of an
amendment or the addition of a new purpose per-
m:tted under the statute."

In an oplnicn addressed to Mrs, Jane Y. McCallum,
Secretary of State, dated January 28, 1932, this department
ruled that by virtue of the provisicns of Article 131k, R,
C. 8, 1925, a corporation having as 1ts charter purpose the
language of Section 37, Article 1302, R, C. 8. 1925, could
not by amendment change its purpose to that set out in Sub-
division 38, of Article 1302, Subdivision 37 provides for
the establishment and maintenance of an oll business with
certain other enumerated powers and Subdivision 38 provides
for the establishment and maintenance of & drilling bdbusiness,
including the drilling of wells for oll or gas.
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We guote in pert from the opinion:

"By no stretch of the imagination, can I
conceive that one whose authority is restricted
to engaging in a drilling business', has author-
1ty elther expressly or lmplledly to 'contract
for the lease and purchase of the right to pros-
pect for, develop &nd use cosl and other miner-
als, petroleum and ges; or to bulld and own oil 7
tanks necessary to be used in the 'oil business';”
end not necessary in the 'drilling business', or
to vuild end own cars and pipes necessary to be
used in the 'oll business', and not necessary
in the 'drilling business'. There being such a
wide difference in the chareacter of the two busi-
nesses treated in the two Section, there is
no dombt in my mind but that the proposed amend-
ment 'so changes the original purpose of the
corporetion as to prevent the executlon thereof.!
State ex rel. Steubenville Gas and Electric Yo.
v. Taylor (Supreme Court of Ohio) L5 N. E. 513."

The opinion then discusses the clted case énd con-

tinues:

"It 1s also to be noted that unlike the
amendment propoesed by Collins & Plummer Produc-
ticn Company, the amendment proposed by the

Ohio Corporatlon did not deprive 1t of any of
the rights and privileges granted to it under
its original cherter, but wsted it with addi-
tional rights and privileges which it could
have just as well obteined at the time of the
granting of its original charter by including
them therein. The Ohio Court said the emend-
ment violated that portion of Article 3239s
set out herein. It will be readily seen that
the emendment in the instant case more surely
and definitely vollates certain of the provi-
sions contained in Article 131} than did the
proposed amendment in the Ohio case, in that
the amendment would deprive the corporafion,
under its charter as amended, of the authority
to do each of those things set out in paragraphs
1 end 2 on page dhree herecf.” (The paragraphs
referred to point out the charter powera in
Subdivision 37 which would not be lncluded under
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Subdivision 78) (Underscoring ours)

- In Conference Cpinion No. 294}, dated March 17,
193k, to Honorable W, W. “eath, Secretary of State, this
department reviewed the history of Article 131l, R. C. S,
1925, and discussed 1ts application. This opinion sppar-

ently approves the holding of the 1932 opinion gquoted above

and stetes that it "relates to the right to meke an ab-
solute and complete change in the purpose clause" and
"deals with the question of whether a corporation having
for 1ts purpose clause, one of the subdivisions of the
statute, might completely substitute snother and different
subdivision thereof as its purpose clausem the kind and
character of work being entirely dissimlilar in the two
instances." It is pocinted out in this conference opinion
that Article 573, R. S., 1879, provided that "no amend-
ments or changes shall be cf any force or effect which

are not germaln to the original purposes or charter of
incorporation, and celculated to carry out and effect the
same." It was concluded that "prevent the execution Lthere-
of" as used in Article 131L, should be construed to mean
substantially the same as "germane to and calculated to
carry out and effect the same" as used in the original en-
actment. : -

Under the practice of your department and the
long~standing construction of Article 1314, R. C. S, 1925,
by this department, we think a mere reading of the purposes
set out in Article 1303b, and Subdivision E?, Article 1302,
18 sufficlent to demonstrate that they are not germane but
provide separate and distinct purposes. Subdivision L7 of
Article 1392 has for 1its principal purpcses the purchase,
saele and subdivision of recl property in cities, and the
creation or repair of buildings or improvement. <‘he ac~
cumzlaticn eand lendling of money in Incidental to the prin-
clpal purposes and thereby restricted. There is a sub-
stantial difference between these purposes and those set
out in Article 1303b.

It has been pointed out that the corporation has

been In liquidstion since 1933, and as & result thereof,

has scquired considerable real estate through foreclosure.
It is further suggested that the corporation has nct ex-
ercised all the powers authorized by its charter, either
because of the ligquidation or because prohibited by the
banking laws of the United States and for these reasons

the amendment would nct prevent the further executionof
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the orlginal purpose of this corporaticn. In determining
thls questlon however, we think that our examination must

be confined to the original chearter purposes of the cor-
poration, as disclosed by appliceble steutes and its char-
ter on file in the office of the Secretary of State, and
that the incldental scquisition of resl estate in the order-
1y process of liquidation wculd not affect the corporetion's
origlinal charter purpcses.

It 1s our ovinlon that & corporation having as
its charter purpose the powers set out in Article 1303b,
Verncn's Texas Civil Statutes, may not be amendment sub-
stitute therefor Subdivision ﬁ? of Article 1302, R, C. 8.
192?, by virtue of the provisions cf Article 1314, R. C. 8.
1925,

Yours very truly
ATTORNEY GENERAL OF TEXAS

By Cecil C. Cammack
) Assistant
CCC:LM~=pam

APPROVED MAY 10, 1941
Glenn R. Lewis
Acting Attorney General of Texas
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