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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GEINERAL

fonoreble Bayma ¥, #illiome
City attorney
Gelvegton, Texss

Dear 3ir:

Cpinfon Number 0-3479
Het Answeridag-question rela

& Jtate undey
ifth lezis-
3ession,

We have your Teduest for oul opinion on two questions,
tha firat of which feads followss

B. B. 22, a¥pptud by the 45th legislature at
its Rezular le¢sslan, for tzs purpose of alding
apira intsresd op'angd provide a sinking
for~ponds of thé clhy to de isgued, the
8/0f whioh will ve used for purposes
spediried y to-wit, sxolusively for
elovetion™and raisicg of the streets, ave-
alleys, sidewelks and lots in said oity,
ous overflows and for securing
rotesting’such £illing, or, to put 1t &if-
ferently, funds granted by that Aot be used
only {n occrnection with bonds of the city whieh
. hat been {asued prior to {ts adoptica?”

The pertinent part of Y. B, £2, of the Yorty-fifth
Legislature, RKegular Session, reads zs follows!

Caption ~

*)n Aot to azend Chapter 3 < the Acts of the
Regular 3ession, of ths 39th Legislature, the

NG COMMUNICATION 18 TO BE CONSTRUZD AS A DEPARTMENTAL OFINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASBISTANT
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saxme being an fot entitled: ‘'An Aot to :id

the City of Gulveston in elevating and reis-

ing such city so as to protect it from calani-

tous overflowa by donating apd grenting to it

the State e&d valorem taxes apnd a perxrt of the

coourotion and poll taxes collegted on property

end from persons in Calveston County for a period

oi ten {earg, fnd to irc;ide & penalty ior thelr

misapplication' by extending the provisions of
-¥1o3 of £1

said Aot for a pe Ve years from Sept-
ember 1, 1938, & eclaring sn euergency’ .

"3eotion 1 of the samendatory rot reads 23 follows:

‘"3egtion 1. That Chapter 3 of the /cts of the
Regular Session of the 39¢th Leglislature, be arend-
ed 80 a8 to hereafter read as follows!

" 1Segtion 1. That for = pericd of forty years,
commencing with the fisoel year béginning Septexber
1, 1903, and ending September 1943, there be and
there are hereby donated end giented by the State
of Texas to the City of Calveston the net emount
of nmcney, or $¢0 much thereof as ray be necessary,
collected from the following taxes: {(here the law
enurerates the various texes donnted)?

*Seotion 2. (The 3zme &3 the prior law).
"3ection 3, (The same as the prior law),
"Jeotion 4., (The 3sme as the prior lew),

*Section 5. The moneys herein &nd hereby grante
od ard doneted to the City of Galveaton are declared
to be a trust fund for the purpose orf alding the City
of Galveston in peying the interest end sinking fupd
uron en {ssue of bonds heretofore lssued, the proceeds
of which bonds have been used exclusdively for the sle-
vaticn snd reising of the streets, avenues, alleys,
sidewalis and lots ip ssid city, ebove oalamitous
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You will note that Section 1 of the amendatory Aqt
aconds not only Seotlon 1 of the Act to be amended, that is,
Chapter 3 of the Thirty-nlath Legislsture, but also in 3ec-
tion 8 is found sore slight change with reference to the use
of such granted apd donated funds., Sectlon £ of the amenda-
tory Act {3 the ezergency clause, which reads as followss

"The fagt that geversal reductions iz the State
ad valorem tox rate during the past few years make
it impossidle for the City of Calveston to mest
its odligations on thdse grade-ralsing bvonds here-
tofore issued end maturing annually after 3eptexber
1938 ard until 1946, unless the said City of Cslves-
ton cantinues to receive aid from the Stete of Texas
for 8 perlcd of five years, crecates an emergency and
an imperative pudlic necessity that the gonstitution-
al rule providicg that 51lla be read on three geveral
days shall be suspended, 2nd such rule is therefore
suspended, apd this fA¢t shall take effect 2pd be in
foroe f£yom and efter its passage, and it {3 80 an-
aoted”.

Before procceding to annalyze the forezcing quoted
sections of the lew weé think 1t well to quote Seotion & of
Chapter 3, Aqts of the Rerular Jession of the Thirty-ninth
Leslslature. to the extent recessary to show the change brought
about by the amendatory Act. 3ald seotion reads, in rart, e
follows: 5

"FYor the purpose of alding the City of Calveston

in paying the interest and sinking fund upon an
issue or issues of tonds heretofore isaued ond to
Sc Tsgued, the procceds of which hzve been and are
to be used exclusively for the elevetion end reising
of the streets, evepuss, alleys, sidewslks end lots
in seld olty above cozlanitous overflows ard for se-
curing and proteoting such £1lling".

We daanm 1t proper to state in the beglnning that the
paramount purpese of =1l rules of statutory construction is
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to give effect to the legislative purpose. By referring to
the caption, above quoted, we find that the purpose of the
amepndatory Act is to extend the provisions of the prior Aot.
The Act amended provided for the donation and grant of taxes
to pay bonds heretofore isaued and which thereafter might de
isaued. Obvioualy, the grent in sald Aot contemplated the
payment of bonds which might be 1ssued subsequent to the ef-
fective date of the Aot, but oertainly within the period cov-
ered by the grant. Therefore, the caption of the amendatory
Aot, providing for the extension of the provisicns of the Aot
azended, merely provided a further donation of taxes to pay,
bonds issued pursuent to the prior Act, and we think the con-
ditions attaching to the use of such funds, as indicated by
the change in Section $, legally comes within the terms of
the Aots In 106 A. L.-Re 789, wé find the following expres-
sion, which in our opinion supports this conclusiont

"An Aot to amend another Act, the former setting
out the latter's title, is as comprehsnsive as the
Act arended, and any provision which might have been
inserted in the original Agt may be inoorporated in
the amendatory Aot without violating the constitution-
al provision that the subject of an Aet shall be ex-
pressed in the title™.

It occurs to us that any other oconatruction would en-
danger the entire Aot. If the oondition appearing in Seotion
5 i3 held to be so materisl as to be violative of the constitu-
tional provision that the title of an Aot shall express the
subject treated therein, the Act in 1its entirety would be Jeop-
ardized by reason of the failure of the caption of the amenda-
tory Agt to give notice of such change. It will be observed
that the amendatory Act, that is, H. B, 22 of the Forty-fifth
Legislaturs, does not bave a savings oleuse such as would per-
mit the atriking down of sections, phrases or words, and leave
the rexainder cf the Aot standing as a valid and effective law,
Therefore, in answer to your first question, we hold that the
ohsnge a3 iniicated in Section 5 i3 not material, and in our
opinion the funmla granted by this Act can be used only for the
retirement of bonds issued prior to its adoptlon.
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Relative to your secomd questiop, you Lave g8t out
the followving facts:

The City of Gaelveston now has outstending two serieas
of bonda, orne being desigrated as Orade-Raising, Filling and
Droinage Bonds of 1823, whlch were lssued in 1924 in the agzgre~
gate prinoipal amount of $1,250,000 for the purposes as stated
in them and in the ordinance authorlzing them "of filling, grad-
ing, raising, peving, draininpg end otherwise protecting and im-
proving the streets, avenues, alleys, rudblic grounds, dblooks,
outlots and lots in 8aid city, in the area l7ing north of the
southern line of Avenue J, snd west of the east line of 40%th
Street erd extending to the oity limits”, snd the cther delng
desiznated Grade-Raising, Filling snd Drainaze Bopds of 1923,
issued in 1925, in the aggregate amount of 72,000,000 for the
purpose &3 stated in them apd in the ordinsnce authorizing them,
"of elevating and rsising the streets, cvepues, alleys, side-
walks and lots in said city, above calamitous overflows and for
seourirg and protecting such filling™.

Furds received by the City of Calveston under the Acts
of the lezisleture have been applied to payment of principal of
apd interest on boends ¢f the lest: mentioned series as they na-
tured. 3Bonds cf that series now'outstending are subjlect to re-
dexption end the clty hes con hend funds received under the State
Add Zot, echove detziled, sufficiont to retire #345,000 of those
bonds which it hss called for redemption end will retlire on
June 1, 1941, emd should receive from such solrce sufficlient
funds to retire the e¢ntire bamlance of that serles on December 1,
1941, which it expeots tc do. Tour questlion is: “hether or
not arter the retirement of these bonds the City of Galveston
may continue %0 receive the taxes collected prior to 1943 and
apply the funds so received upon the peyment of the bonds of
the serics firsh adbove zentioned, that 1s, the Grade-Ralsing,
Filling and Dpoinage Bords of 1923.

Referring to the Lot it will be seen thst the funds
rade aveilable are granted end donated for the purposs of aid-
ing the City of Galveston in peying the interest and sinking
fund upon &n issue of bonds heretofore lssued, the rrocesds of
which bonds have been used exciusively for the elevatlon ord
reising of the streets, avenues, alleys, sidewalis and lots in
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said aity, nbove cslawitous ovsrflows arl for sscuring and
protectins such filling., The only lixmitation spreering in
this seetion of the Act i3 thet the bonds shall have Lereto-
fore been issuved apd the nroceeds thereof vaed exolusively
for the purposes enu-erated therein, It 1s true thet the
erorgengy clause rerers to obllzations maturinz betweeon the
yaars 1938 and 1946, but the well-gettlsd law on the suybjeot
of ezergency clauses is to tho effeet that such olausSes are
not edded for the purrose c¢f clarifyinog or declsaring the ine
tention of the lLesislature nor to explein the express lsne-
guage used. In the cage of M~X-T Ry, Co., v. Thomascn, 280
8, Vi, 328, the covrt s=24d: '

"irergeroy clauses are added to set forth
reasons for suspension of rule requiring reade
ing on three separate d4sys end to put the bill
into imngediate effect, not to declares legzisla-
tive inteat™,

Generally, an exergoncy clauge is regerded as insuf-
fioient if there is no faot evant or state or condition of
affairs nentioned which the lLezislature determines creates
the emergency. See 28 R. €. L., B2l, %e think ths proper cone
clusion to be trat the danetion covered dy F. B, £2, supra,
was irtended to pay =11 bonds i1gsveld prior to the effective
date or the amendatory Lat, the proeceds of vhich had Yeen
used exclusively for the purpcses epuntrsted in the SHot, It
appears that the issue or soeries of 1923 provided purposes
not contemplated by the tax donntion act, ~nd 12 such pro-
ceods were used focr rurposes cther than those enumerated in
the Agt the bhonds ocould not be properly pcid with the toxes
donsted by esid f,pt, but ip sur opinion such runds oould be
used to retire the bonds to the exteat thes proceeds thereof
were atrlied toward .the aaconmplishment of the purpeses epu-
merated in the Ag%. If, a3 a matter of fact, the proceeds of
this is3ue were uszed for purvosed conbtemplated by the Aqst, then
it i3 our opinfon thet 51l cf 3313 doanted fund3 nay de uged
to pay the interest end soinxing fund regquireneats of such 1issue,

Trusting that the forasoinz aatisfaoctorily answers your
inpjiry, we tre
Yery truly ycurs
APTROVERAUG 21, 1941 ATTORNEY -GiNERAL C? TEIXAS

Gt nwrdl T o o lnstmne B Lninn,

e e ¢e E
C2C~8  ATTORNEY GENERAL OF TEXAS Cleren Lsaigigﬁt



