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-\?  OFFICE OF THE ATTORNEY GENERAL OF TEXAS
9 . AUSTIN

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Siq:

In your letfer of May 5.
1o Article 6, of House Bill No, &

Asseosso sotor an motor vehicleas and claim
that they are of equal value and no differenoe
has been paid by either party in the tradet”

-

Section 1{a) of Article 6, Houss Bill No, 8, afore-
saild, provides!

NO COMMUNICATION 18 YO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED RY THE ATTORKEY GENERAL OR FIRST ASBISTANY
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*Seotion 1. (&) There is hereby levied
a tax upon every retail sale of every motor
vehicle s0ld in this State, such tax to be
equal to one (1) per cent of the total con-
sideration paid or to be paid to the seller
by the buyer, which conalderation shall in-
clude the anmount paid or to be paid for said
motor vehicle and all accesasories attached
thereto at the time of the sale, vhether
such consideration be in the nature of cash,
credit, or exchange of other property, or a
combination of these. In the event the con~
sideration received by the seller includes
any tax imposed by the Fedsral Government,
then such Federal tax shall be deducted from
such conafderation for the purpose of com-
puting the amount of tax lovied by this Ar-
t1cle upon such retall sale.”

Section 3(a) reads:

"Sec. 3. (&) The term 'sale' or 'sales’
28 herein used shall include instalment and
oredit sales, and the exchange of property,
as vell as the sale thereof for money, every
closed transaction constituting s sale. The
transaction vhereby the possession of prop-
erty is transferred bt the seller retains

title as security fcr the pnyment of the

price shall be deemed a sale.”

It is our opinion that your first question nust be
ansvered in the negative., The tax 1s calculated on the "total
consideration paid or to be peid” for the vehicle and to our
minds the freight wvhich the dealer has been out and which 1is
added to the charge vhich he makes to his cuatomer is unques-
tionably a part of the "total consideration” which the customer
is to pay.

We ensver your sscond question in the negative. Such
"carrying charges,” that 1s, interest, insurance premiums and
perhaps other things, are not & part of the consideration for
the vehicle. Rathar they ere conslderations for other things,
such a8 the use of money and insurance. Some of the language
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usad {n the firat sentence of Section 1{a) no doubt prompted
your Question. Hovever, vs beliesve such language really means
that such & tax 1s lavied and payable in full, despits the
fact that the transaction may de on c¢redit in vhole or in
paz‘t .

Your third questicn is also anavered in the negative.
Section 5 goes more to the remedy, or machinery for collection,
than to the subject metter of the tax. As ve construe the Act,
Section 1(a) levies a tax upon sales made after the effective
date of the legislation, and 8Section 5 merely provides hov
"the taxes levied in this Article” shall be colleacted,

We now address ourselves to your fourth question
We have alresdy quoted Bections l(a) and 3(a). Sections 1(b)
and 3(b) reads

"(b) In all cases of retail sales
involving the exchange of motor vehicles,
tha party transferring the title to the
motor vehicle having the grester value
shall be considered the seller, and no
tax 18 imposed upon the transfer of &
motor vehiele tradad in upon the purchase
price of some other motor vshiclae.

"(b) The term 'retail sale' or 'retail
aales' as hersin used shall include all 3ales
of motor vehicles except those vhereby the
purchaser acquires a motor vehicle for the
exclusive purpose of resale and not for use."

A reading of Sections 3{a) and 3(d) would seem to
indicate that such a transsction as this constitutas a retail
sale vithin the meaning of the Act, However, the ict does not
say vhich party would be liadble, nor that liability for the tax
should be apportioned betveen them equally, Furthermore, noth-
ing tharein disoloses an intention that each of them should pay
the tax, VWe do not beliove a tax can de chargsd against & man
without a statute which shows by express languaze or by necea-
sary implication that he--the person sought to be charged--is
liable for the tax, It i3 not sufficioent to be able to point
to & statute vhich merely says that he or another is liable,
vithout specifying vhich. Our answer to this question is thal
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no tax is ocollectible wvhere the vehicles are of equal value
end are actuslly exchanged vithout any differencs bsing paid,

Yours very trmly
' Q4
%:;1’ 1 ATTORNEY GENERAL OF TEXAS

¥IRST ASSISTANT By €Z£L~_,,<?924¢4~f

e T
ATTORNZEY GENERA Glenn R, Levis
Assistant
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