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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
. AUSTIN

- Homorable John 8, Rudd, ar.

Asting Direstor
Teaghsy Estirement fysten of 'rm:
Aus¥in, Texas

Desr 5iry N ;:uam Bo, 03512
. 1 B on

Yorth Independsnt Zahool me riok Kas of atraoted with sere

! 1l bhas givea %0 puoh
mm eontraets to He¥ve a teaukers, Suoh re-
ssrve Saschers, und t.ho -

' ‘gontreots, are snd
have Geen subject 3% by the mpcﬂnund-»
ent of flohnels at

ag thdperied of auch con~
tracts, - 1% tm 4o nat ssrve regularly
salled from time to time for
cand\pasigmmeny. Their salaries seen to e
eonsiderst ' 3ax tha 'tl fles of regulsr teaohers,
. oxinately on hixd 40 ons-half as much, You
2 responss to the rollowing four

> ~ . 1951, eopy of which is attached
& valld and enforowsdble sontraas?y

"2, Would the Board of m:lt‘:n carrying
of the Re gt Law
g‘ “{. ﬁ?’tpmpig é tﬁula
person under sontradt as & reserve tucxur with
the Jort Wortk Independsns fHohool District and sho
recelved the payrents mtipulated in such contract

should be cohsidered as a teacher within the nmean~
ing of the Teacher Betlmnt Aot to:' the period
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Honorable Jobhn &, Rudd, Jr, Papge 2

while employed under wuch oontract, regardless of
the extent of duties, if any, sotually rendered
by sueh persan under sush contraot?

*3. Would the Board of Trustees de carrying
out the intent of the Retirement Law and would it
be legally proper if the Board ruled that a person
under contrast as . reserve teacher with the Yors
Worth Independent “chool Distriot and who received
the paymenta stipulated 1a sueh cantraoct should
not bYe eohsidsred as a teacher withln the mesning
of theiFoacher Betirement iAot for the period while
employsy under such oontrasi, re ess of the
exkent O duties, if any, actuslly rendersd by

. suoch person undér such ocontract, and that all ¢one
tridutions heretofors received whieh were baged -
on selariea paid %o a person while employed ss &
resarve seschey in the Fort Worth Independent
Eohool Distriot werc not eligible scontridutions,
and weres mooepisd by the Retirument System eone
trary to the provisions of the law and should de
returned to the persons who made the seme?

*he Vould the Board of Trustees be carrying

out the intent of the Retirement Law and would
it be legally proper if the Board ruled that a
porson under occntract as a reserve teagher with
the Fort Yorth Independent Sckool Distriet and
who received the ypayments stipulated in sush oon=
traot should be conaidered as & teacher within
the meaning of the Teacher letirezent Aet while
employed under such contract, provided suoh per-
son sotually and physioally performed duties and

. rendered service to the extent that the Hoard of
Trustees shell presoribe by regulation as being
necessary for s person in susk ¢lassifiecation to
ds oonsidered as a teacher within the mecaning of
the Tesacher Retirerment Act?”

You have sttached to your letter a form wpy of
suoh coptracts and it ap;rears therefrom that the contract
is for a reserve teacher to serve for & particular period
of time, that he will at all times Zuring sald perioé be sub-
Jeot to cell by the Superintendent of Schools, who should
ansign his duties in the event his serviceas ahould be needed,
The salary is fixed and is peyadle monthly. As we understend,
the only guestion troubling you with referencs to tae contract
is whether & contract can be made lepslly for & reserve teacher,
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thet 1s, one who 18 o serve only when oslled upon to 40 so,
Our answer %o your first guestion Wi ll comprehend shis yrode
lsr alone., As to any other qusstions whieh mi it bde raised

v¢ shall assume the contract to be valld,

It goes without asying that there are occaslons in
ell sohools when tesmehera are necessarily adsent frox their
regular duties, from Lllness or other causes, such sdoences
sonetines bBaing of conaiderebdle duration., The Srustees have
ing the power t0 employ She regular tescher in the first
instanos would have the power to employ a substitute dur
the period of such a nesessary adbaense. KNo atatute presorides
eay partioular method of woviding for sush sudstitutes. In
large sohool syatems, such es that in Fors Yorth, it may well
be that the dest method of providing for suoh emergencsies is
the ons sdopted by the Fort Yorth Bowrd of Truatess., But,
whether it is ihu wizert —sthod or not, 1% is the one chosen
by the budy whosé Guty 1t i# to provide teachers for the
Distriet. Ian our.épinfon the method thus chosen is & legally
proper 0ne anéd such contracts for "reserve teachers” xzay be
entered into legally, )

May a person holding such a reserve tsacher's cen-
traoct and performing such duties as are reguired orf him under
the terms of the contyraot be zcnsidered s tosmoler within the
meaning of the Aot ereating ths Teacher Ketiremant Tiystem,
being Artiele 2922«1, Vernon's innotated Civil Statutes?

 pestions 1{3), 3(1}, 3(2), 3(5), &(1), &(2), &(3],
AA), and 6{7) of saléd Aet, reed; '

wseetion 1, (3} 'Tescher’ shall mean a per-
son employed on a full time, regular salary bhasis
by boards of eommon school districts, doards of
independent sohool distriots, eounty sehool dboards,
Retirement Board of Truatess, Ttate Boaré of Tduocaw
tion and Btets Departcent of Edusation, boards of
regents of colleges and universities, and any other
legally oonstituted hoard or mgenocy of sn educa-
tiona) institution or orgenization supportsd wholly
or parsly by she State. 1In all cazes of foudbt, the
Retirement Board of Trustesa, hereinafter defined,
ghall determine whether a por-on is a tescher as
defined in this Aoct, A tsacher shall mosn a person
rendering service to organized publie edueation in
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professional and business edministretion and super-
vision erd in tustruction, in pudlic sghools as
definsd in “udeection (2) of this Seation.™

“See. 3. The memdership of said Retirement
fysten shall be ocomposed as follows:

{1} All persons who are teschers on the date
as of whioh the Retiremsnt System ic established
shall becons menbers as of that date as a condition
of their employment unless within a period of nine~
ty (90) days after ZSeptember 1, 1937, sny such
tescher shall file with she State Eoard of Trustees
on a form precseribad by suah Board, a notice of his
eleotion not to be cowsred in the membership of the
System and a duly exsouted walver of sll present
and apoative bdanefits whioh would otherwise Snure
to him on soeount of his participation in the He-
tirement System,

, “(2) Deginning Teptember 1, 1938, and there-
after any teagher teashing for the first time in
Texas shall deecome & membey of the Retlrement
System as & ocndition of his omployment.

-0"

“(5) Anyone who has taught in the State of
Texas in scoordsnce with the terms of this act, bdus
who 1s not in service during the year in whieh the
Aot beoocumes effsctive, shall, if he begomes a
teseher within Swo (2] years of the date on whieh
this Act besomes sffeotive, and if he continues
as such for a period of five (5) consscutive years,
be entitled to recelve orsdit and resulting dene-
fita for prior-service as provided for 1in this
Aat," :

"Ro0. &e

#{1) Under suoh rules aund regulations as the
Atats Board of Trustees ashall adopt ssoh nerson
who was a teacher, as defined 1ian this dAct, at any
tinme during the yeer immediately preceding the
satadlishnent of the Hystem, and who begomes a
member during the rirst ysar of operation of the
Retirement Zystem, or who 1s & member at the begin-
ning of the school yoar 19)7-1938, shall flle a
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detailed statoment of all Teasher service, as a
teacher, rendsred dy him prior to the date of
establishnent of the Retirement “ystem for whiech
ha claime oredit,” .

w»(2) The Ztate Board of Trustees shsll fix
snd detsraine by appropriate rules and regulations
how much servios in any ysar is equivalent to one
yoar of service, dut im no case shall more than
one yeur of servide bDe oreditadle for all service
in one Bohool year,

*{3} Subjest to the above restrictions and
$0 such other rules and regulations as thes State
Boar@ Of Trustess may sdopt, the “tate Board of
Trustees shall verify and adjuat, as eoon as prao-
tiocable. after the filing of such statements of
service, the sorviss therein olaimed,

(i) Upon sdjustment and verification of
the statements of ssrvige, the 7tate Board of
Trustees »hall issus prioressrvice certifioates
certifying tc sach momber the leangth of Texas
service renlesrsd prior to the dats of the estad-
1ishment of ths Retirenment System, with whioh he
is eredited on the besis of his statement of
seyvice. £o long as membership continues,

prier-service certificate shall d finsl and

ponolugive £or retirement purposes ss to suoh
ssrvioe, provided, howsver, Sthat any memder may,
within one (1) year from the date of issusnce
or modification of such ¢ertificate, requast

the ftats Board of Trustees to podify or correct
his prior-service certiricate.

"When menbership ceases, sueh prior-service
certificate shall bscome void. Shouléd the ewm-
ployee agein become & membder, such s person shall
entor the System as & membder not entitled to
prior-service oredit ezoeps as provided in “eoe
tionns, subsaation (5), paregrsph (d) of this
Aos, )

'v';'?goea é. Etito Board of Trustses,

*{7} Subjeat to the limitations of this act,
the State Board of Trustees shall, from tizme to
tineg, establish rules and regulstions ror eligi-
bility of membership and for the adminiatration
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of ths funds sreated by this Aot and ror the trans-
sotion of its business,”

The rule~making power of the State Board of Trustoes
1s especially noted in Seotions 4{2) and 6(7), quoted adove.
Among various rulss made by the Board on ber 5, 1937, we
f1iod Xumders 3 eand 7 readisng as frollows;

- *3. It was moved by Mr, Mills that a teacher,
in order to estadliah oredit for prior-service
wust f£all within one of the three following classi-
risations: B

*{a) Anyene vho has Saught iz the State of
Texas prior to the establishment of the Jystem,
it who is not teaghing during the sehool year
193738 ghall, 12 hae secures employment defors
Jaly 1, 1939, and 4f he continues tsaching for
a period of five (5) consesutive years de entitled
50 recsive oredit for prior-servise,

*{b} Anyone Who is a member at the degin-
ning of the school year 1937-38, i.,¢., anyone who
is regularly employed ss s tsacher at the beginning
of the sehool ysar 1937-38 and who begins econe
triduting and pays his nomdeyship fee %0 the Systenm
from his rirst compensation for the Yyear, rsgerd-
leas of when he was last exployed as & teacher in
Texns shall be sntitled to reseive eredis ror
prior-servioce, - : - .

"{o) Ainyone who waes & tescher at any time
during the school year 1936-37 sud who becomes &
nember during the sonool yesar 1937-38 shall de
sntitled to receive oredit for prior-service.”

»7, Mr, Mills moved that a perscn who taught
for at least A} months or the full sehool tera
during the last school yesr sculd establish his
prior-gservies oredit if he taught for eny length
of time during the school year 1937-38 at s regu~
1ay salary on fulletime exmployzent and made mem-
berahip contridutions, Notion was sesconded dy
¥iss Wood and carried.”

We note that Kule 7 poes eonsideradly further than
Ruls 3(a). The latter would adnit of the establishment of
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prior ssrvice by a person besocming e member during 1936-37,
if he was a teacher "at any time during the ashool year
1936=-37", but Pule 7 requires thus he show that he taught
tor "lt least 43 months or the full sohool term™ for that

Sule 3(e) is in the lenguage of the Act., Cfeotion

(1) of Article 2922-1, quotsd sbove, ¥e are not here

called upon to say whether the Boerd excesded the limits
of 1its go r in xaking fules 7. Ewven thoufh that rule be
concaded to be valid for gcncral uppliclt on, cxecpt&ons
th.rtto cculd be nade, -

BRI A resding of earrespoadnnoc attacked to your ré-

:Qﬂ.lﬁ d1ao0loses that holders of such roserve teasher ocon-
‘tracts, soms dating as early as 1935, asocught %o enter the

systen at ite inception snd te abdtain prior service oredit.
Apparently they, or at least some of them, had not sotuslly
taught A months during 1936~37, so as to have fallen striot-
1y within the requirement of Rule 7. The administiative
officers of the System evidently considered them to be t-aeh-
crs, iﬁthin the Aot. !rua ymur letter we quotet

‘ . wihe Fort Worth In«oyandont iehoal ‘Dlatriet

" has been msking Cedugtions of five per cent of

- the salary payxsnts to such reserve teschers apd
has been forwarding such deductions to the Teadh-
‘or Retirement System monthly on thelr regular '
“Moathly Neports of: Membera' Deduotions, The Teach-

o7 Betirement Cystem has opened scoounts for sueh

- reseyve teachers, has assigned membership numbers
t6 suah teachers, and Has aegepted the rive per
cent contridutions of such teschers and has ere-
4ited such aontrihntiona to the uceonntl of sush
teaghoers.,”

- From exhidits. attaehad to your letter we also in.

~rer that oredit for prior servios has boen given such reserve

teachers by the administrative offloers ant employses of the

‘Systenm sl though they ocoupied the seme stetus during 1936-37.
‘However, you alao sdvise us that the aoﬁpseitﬁ.lr has not as

yot made or entered any formal rule T %earing on this
question, except psrhaps as the mame rlght be affeocted by

‘Rules 3{b), 3{e) and 7, quoted above. Nor have prior service

cortificates bo-n issued,




v . pense of belng
TR 4 u;lené Ml tm in the sense Shas they must ieu them-

¥s refer to the definition of & "tessher” as eon~
" dained in %60 1{3). It msans " person employsd on & full
S$ine, regular salsry basis™. The ressrve tesohers undlr
, enployed cit a regular salary dusis, {
are . km«u'a in the view that teaching is their profession.
Vhile they sre ne &lon& on a full time basis in m
uired to teaoh every day

ulvu h readiness o serve at sny and sll tines.
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- Jor gensral znutlon in the Aot, we think the
Beu'a epuld, L 10 20 desire, aacept the holders of

. such reserve teacher contracts ss memders in the Systenm, withe
;. out. yeference to the question of actual teaehing under the

conuﬂ. or the smount thersof, Such a libersl poliey s

r, night ot some $ime be adumed, OContrscts might

o ‘bo uitm and signed, not with ths view of a #chool’s ob-

-teschar servides, but with the real and only poss
riding acler of complisnce and seouring membvership or

" ef provis
O bengfltES%D persous not uenaur ontisled to the same. Une
oo der - Abe rule naking power the Board, in partiocular as -

“given in Sections 1(3) ana. 6‘7). % is our opinion that s
persta holding such & ressrve teacher's aontract may W re-
{uired ts show actual tesching em his as a requistite .

| “ nls h‘a‘ 003'1‘.!‘.6 s teacher wit m Aot, Just how

- pigh_setual tesehing Su any given year may be required te

" “establish him as o teacher 18 & question we csnnot snswer

{n days or months. W¥e can cnly say that {n &rawing thia
1ins the Board must stay. -:l.ma the vagus 1smitations of
Wntmn*

: avoid nhundartumm, we will glve separate
cmx‘ on to the question of whether a perscn who becaue
& xonbey - uring 1937»38 must have cmm in any satual
teaohing, or how nuek he must have taugh nr:f the 1936-)7
ot *:,éz&;; to seteslinl aradil ror pride pervies.” i
m,. may ¥ Yyear. 'nr, s

int i should ﬁo kept in mind: in order ror such a teaclker
to sstabiian prior serviee hs iz not required to have ren~
dered a creditadle year's serviee in 1936-37, nor is he ye-

quired to have been u jeacher a whole ysar. It will e
Mﬂchnt for him to show that he wus a teacher %
ﬁd\:ﬂu that year, FRemembering that in cass oun
en 1{3) zives authority to the Board to determine

whether & person is a teacher as defined in the Ast, it is
our opinion that 4t lies within the provines of the Board

" to rule thxt all personas .;ald:lng aueh reserve tqaoher's

444

i

[ N



445
Honoyable John 2. nuﬂd:' :roy hg‘ 9

oontracts during the key ywar and drawing pay thersunder wers
taschers, 20 far ss the question of establishing prior service
is concernsd, witiout referense %o any question of sotual
tenohing or the smount thereof. On the other hand, while it
would aleo be within the discretion of ske Board to reguire
& showing of some &ptual teaching during the key year, if s
persocn beocming a member during 1937~38 and who helé such a
reserve teacher‘'s gountraot dur the koy yoar seoks oredis
for prior servios, the Board san go ho further than to require
a showing of actusl teaching for some length of time more
then trivisl., :

Also, in view of the fast that the 4ifforence be-
twesn being a teagher at some time and the renditioen of a
yeor's oreditable service sesms nct $o have been recognized
at all times {for inmtance, as we understand, Rule 7 has been
taken slso to have the erfect of preseribing the requirements
of a~any~ysar's orediteble service), we will discuas briefly
the matter of making rules govoraning sreditadle serviace,
Atgention 1s directed to fleetion 4(2) of the ias, The Roard
is there sxpressly given the power to prescride the amount -
of service in & glven ysar whioh would gonstitute s year's
ereditadle servics. In formulating i%s rules or rogulstiona
- under thais Feotion A{2), the Bosrd will be desling with a
4ifferent problem than that involved in the matter of detsr~
mining whether a person is a teecher or not, or whether s

person was a teacher at any time during the key year,

Trom what we have said, it follows that in our
opinion the Board could rule as suggested in your sesond
end fourth questions, Your third questiomn cannot be answersd
oategoricelly, since the answer might vary scoording to the
extent of dutles notually performed, Take for inastanae the
holder of a reserve teacher's coutract who actually taught
the whole year., As s matter of law, he would be & teacher
for that year, it would count a yeart's ereditable zervioce,
and 1f it happened to be 193637, it would enadle him to
establish prior servioe, and the Board sould not pass s rule
whioh would deny it. OUn the other hand, suppose the person
holding the contrmot did not render s single dey's agotusl
sexvioe and the eiroumstances should indloate that as & mate
ter of fact it .was not contompleted thet he should, In our
opinion a Tule could be made which would deny his status as
s teacher for all purposes during that ysar., Someswhere, at
a reasonadle place, Letween those extrenss the Roard may draw

¥e d0 not belisve the Board has loat its powers
aforesaid as to these various tesohers by reason of the faot
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that the Fars ¥artk Independent “chool Vlstriet hes rop-
xarded contributions and the sdministrative employses of
the System have accepted -the same snd oredited them to the
sccounts of such tesolers, The iere making of the mnatri-
butions would not give the tuchcrn any vested right to the
‘bhenetits provided in the iet. Cisy of Dallas va. Yram-
mell, 101 5.%, {24) 1009 3uprom éom-t., Yarthermere, it
is provided in feection &(L) that “"so long as nexbership cone
tinues, a pricreservice certiricate shall de rinal snd ocon-
cluivc for retiresent purposes ss to sueh serviees”, You
.advike us that certificates heve 1ot lasued, nor have th{
been direeted to lasue by the Board, On the other hand, 1%
is our understanding that this opinion ix sought by the
Roard in preparstion for the lssuance of csrtifiocates,

_ Sugh deing srues the Board has net bean. cunolusl by the Zys-

“ m'l actlon in taking the contridusions,

¥e tmt the adove will aurndemlr serve your

| " Yours very tyuly
AFER M .m'omr GXNERAL OF TXEAS

j FIRST ASSISTANT - %—-J;é&u‘.

ATTORN®Y GENERAT Glenn R. Lewis
Assistant
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