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GamALD C. MANN
ATTORWEY GENERAL

Eonorable &. D, Allsn
Pixztrict ittorney
Gianite Falls, Texas

Jsar Sirs

bzt on the above stSated

L *$he shexiff or othar
stice of the pesce or his elerk,
5% the State or county, amn:g:
znpravillau of this Cole, sk
five per oent thareof! when

"C. %¢ the present counstable of presinet one,
lohita\Coufty, Texas; hsr arrested varicus persons
for misdetaanoy violations of the law, &e has earried
toen before the Justice of tha peses, and they have
entored pleas of guilty., The sourt asossssd Tines
x0d while they avre still in custedy of the gsonstable
end iz the presences of the Justice of the peace, they
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have pald tvheir fires to the ecourt, Ths constakle
olaimed & five por ¢ent oousissioc on the amount of
the fines ac pald, and the Justice of the peade re-
fused to pay it, "

"Luestion: FEas the constable, U, H., Clark, collected
the fines 80 a8 o entitle him te the
five per cent commisaion referred to in
Article §81, C.C.P.?

*1 bave ttt.q;gud to brisf this (uestion, but I am
vnadle to find ary osses whare this gquestion has deen
deeided by our courts. Tha only case that 1 find
under this artiole ie Keolennan County v. Boggsse, et
al, 18% b, . 346, snd 130 3. &. 1054,

"These caszos veres decided Befors the law was smended
%o sxespt Justics of t=e pescs from being sntitled
to said 0% commission., Both oases hold that btoth
the Justice of the pests and the constable are not
entitled to the 85 commission, but they do not discuss
::azz'zhat oondition the eonstadble would be entitled

L 3

Artiole 949, Cole of Criminel Frocedurs, reads as follows:

L) '

"Neney ocllected by an offioer upon reeogni-
zanaes, beil bokds end other obligations recovered
upon in the ansme of She State under any provision
of shis Code, and all fiaea, forfeltures, judgnents
and Jury rees, collecdtsd un!sr any provision of tinis
Code, stell forthwighibe paid over by the officers
solleoting the sane Lo the oounty treasurer of the
g:upcr oounty, after rirst deduating therefrom she

g4l feen and ocommiscions for oollecting the same,.®

tn Yebruery 4, 1918, this Departuant held in & csonfer~
ange opinion written by Honorsble C¢. ¥, Taylor, isssistant Attore
ney Genaral, thei the sheriff is entitled to rive per cent (%)
cosuission on trial fees which Le aotually coilected.

Cn april 8, 1038, thls Departaent held in a letter opinicn
written by Honoradble %illis Gresham, iasistant Attormey General,
thet the shariff was sntitied %o a commieajon of five per cent
(8%)on all trinl feos ecotuslly collested by him, \

. ’SM.-!
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¥ In opialor No. O-BB8, this Lepartmzsct hold that a sterife

; or conetable would Ve entitled to bis ususl five per cent (B5%)
ocllecticn fee on the trial fee in the Jjumtice court, if he
actually escllscted the trial Tes, as well as on the firns in
said court, if he actuslly collected the rfine in sald oourt.

v Before psyicg over the amount of the fine which has been

' ¢ollected in the name or for the use of the Stats or eounty,

{ the efficers who are responsible for the oollacticn are en-
titled to dedudt as ocommissions fifteen pur cent (1B%)ef
the amount-~tsn per cent (104) for the distriet or county sttor-
ney, snd five per cent (8%) for the clerk of court ar other
officer charged by law with the golleotion of the fine, -~

Texans Jurisprudencs, Vol. 19, page 655,

In the osse of Molennsxz County v. Soggess, et el, 187
&, W. 346, under the fivding of facts set out in seid case, it
"1 stated that: . :

.., bt =

: "With regsrd to the collsotion of fines, for-

I : feltuzes, or money dus the stoate or county, while

i . Artield 1013, Cofe of Criminel Procedure, znom nrt,
$16, C,C.P.) charges justicas of the psace with

: the duty of collaotingwmaner within the meaning

. of articlss 1010, 1011, and 1012 of tue Code of

g Crizinsl Procodure, (these &rtieles &re now res-

pectively 915, 91¢& and $17 of the Code of Criminal

Proocedure) which relate to the collsetion of money

in the zneme of the ntate, and the report thersof

to the respective diatrict courts of thelr sevarel

counties, and of monsy colleoted for the county to

the concissloners' court for eash aount{. end pre-

seribing the znstures of asuch report, it is clear

that the exercise of such Quty of collection meons

i only their suthiority to receive the money froe the

porson e&d judged to pay, or from the officer by whonm

it l¢ in fuet gollected, and pay over to the proper

‘Gurc'n * »

: ~ "The courts of thiis state have adopted the

! rule of constru strictly thoee statutes preserid.
e ing fess for public officers and against percitting
' such I'ses by impliontion as regards both the fix-
ing of the fees snd the officer who is to recelve
tham. « « 'Fe public officer cen withdraw from the
state tressury, or impede i its aourss to the
tresaury, soy money without a law authorizming bim
o d¢ so, and olearly fixing the amount,' *
{Ferenthesis curs)
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with refarence $6 tlie questicn under oconsideration, we
think that the controlling faotcr 4= whether or sot the cone
atable setuslly collected the Cine or fines on wtich he is
olaining the five par cent (6%) commission referred to in
srticle 981, Code of "riminel Procedure, Under tlis facts
ptated in your letter, it {a epparent thet the constedls &14
nct eollect the fines above mentioned dbutl wet merely presect
when the defendunts pald thelr fines to the justice of tis
peecs. It is further apparent that the constable performed no
service whatscever in eonnection with the ocolleoction of mald
fines, Therefore, under the above stated facts, we respect-
fully snswer the mbove atated questicn in the negative.

Trusting thet the foregoing fully anawers your inguiry,
we are

Yours very truly

A JUN 941 A
ATTOREEY GCENERAL OF TRAAE
3’£¢244¢22ﬂf£0)-

FTRST ASSISTANT ~
ATTORNEY GENERAL Ardell Wililams

sLenictant
A&1¥




