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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

Xonorable Thomas A, Wheat
Caunty Attorney

Libverty County

Liderty, Texas

Dear Sirt "~ Opinion ¥o.,

' -~ We have received yw
ing our opinion upon the ado
reads, in part, as follovss

‘ecen} date requoest-
g¥tion. Your letter -

appre-
hended a man fo ame Lavs
and : Y to,
& vioclation gt :
vhich pro unleavful for
any person A the fresh
vaters of thi 1y’ seine or net,
; {fok exceeding 20
any seine except
or to set any

‘of this State dur-
Marehr and April, ste, The
T e Bin paying this
3% m!o vhether or not hia

I be eancelled, At thal time
Ben elited me to Beotion 7 of Ar-
ticle 934 A, as amended by the Aets of the
Tt Bpies Tor s S pestiont 1k
. ) or L

Bid\rhorzin 1:’: aoetit'm’gaof -zid Aot 1% pro-~
videst

"y p
'‘Any person failing to comply vith or
violating any provision of this Ac¢t shall de

NO COMMUNICATION IS TO BE CONBTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR PIRET ASSIATAMY
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deemed guilty of a misdemeanor and upon oon-
vistion shall be punished by & fine in a sum
not less than $10,00 nor more than $200.00,

. and his license shall de sutomstically can-
celled, ond he shall not be entitled to re-

a
==

ceive another such license or permit for one
year from the date of such convisticn,'

o8 8,

*In viev of the fact that the Superior
of our Local (ame Warden has advised him that
& violation of Article 951 vould in accordance
vith Section 6 of Article 934 A as amended,
automatiocally cancelled the fishing license
of the fisherman, In viev of this positian
and in viev of the conflict betveen my oe!.nion
and the opinion of our local Game Varden's
immediate superior, I thought that the proper
thing té do vould be to submit the question to
you for your opinion upon the same, inassmch
as vo 8ll feel that we are bhound by the Attorney
General's opinion in the absenge of a Court
deoision, which I &0 not have,"” -

Article 951 of the Penal Code provides:

"It shall be unlavful for any person to
catch any fish in the fresh vaters of this State,
wvith any seine or net other than minnov seine,
not excesding twenty fest in length, or to drag
any seine, except such specified minnov seins,
or to set any net, in the fresh vaters of this
State during the months of March and April, or
to fish vith any artifioial bait of king in
the fresh waters of this State during the months

of March and April, EE ﬁﬂm &°h"'1-_"ﬁ any of
the provisions of this cle 9 deemne

ru{ity of 2 wigdeRsanor aAnd il g8 UPON G0
vietion fined a sum o
[§20.00) dollars nory more than one hundred
'$100,00) dollara, tThis artiocle shall not ap-
ply to any ar oial lake, pond or pool, owned
by any person, firm, corporation, ¢ity o» tmi
that does not have as its source of water supply
& river or ocreek or is no sudject to o;orrlov
from & river or oreek. Rmphasis ours




&

" 543

Nonorable Thomas A, Wheat s Page 3

Under the provisions of Article 95), supre, the
cato of any fish, or fishing in ths fresh vaters of this
State, (exocept in lakes, ponds or pools ovned & person,
firs, éorporation, oity or town, that does not have as its
source of vater supply a river or creek or is not sudject to
overflov from a river oy oreek) during the months of March
- and April, vwith any artifioflal bait, or any seine o»r net other
than a minnov seine, not exceeding tventy feet in hnghﬂ:i is
mnade & misdomeanocr, punishable by & fine of not less
Trenty ($20.00) Dollars nor more than Cne Bundred ($100.00)

rs.

Article 933%a of the Penal Code reads, in partt

"Sec., 2. Before any Derscn in this Btate
shall engage in the dusiness of & 'Commercial
Pisherman?, ‘'Wholessle Fish Desler’, 'Retail
Pish Dealer®, 'Bait Dealer', Pish Quide'; or
use or operate & shrimp travl, net or seine,
oyster dredge, boat or skiff, for the purpose
of ocatching or taking any edible agquatie 1ife
from the vaters of this 3tate for pay, barter,
sale or exchange, the proper license provided
for in this Act privileging them so %o do shall
first be procured by such person from the Game,
Fish and Oyster Commission of Texss or frem one
of its authorized agents,

"Ses. 3. The licenses and the fees to be
paid for the same are hereby provided for in
this Act and are as follovss ’

1. Commereial Fishermen's License, fee
Three Dollars ($3),

*2, Wholesale Fish Dealers' License, fee
i‘o; og;oh place of business, Two Hundred Dollars

"2.a. ¥Wholesale Truck Deslers' Pish Lioense,
fee for each truck, Ons Kundred Dollars ($100).

*3. (s} Retail Fish Dealers'! Licenss, fee
Three Dollars ($3) for each plsce of business in
each oity or tovn of less than seven thousand,
five hundred (7,500) population,
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*(b) Retail Fish Dealers' License, fee
Ten Dollars ($10) for each place of business
in each city or towmn or not leas than ssven
thousand, five 4 7.5?0) and not more
than forty thousand ,000 population.

“(c) Retail Fish Dealers' License, fee
Fifteen Dollars ($15) for each place of dusi-
ness in each ¢ity or tovn of more than forty
‘thousand (40,000 popuhtion.

*(a) Rotail Oyster Dealers' License,
pomttini the sale of oysters only, fee Pive
Dollars ($5) ror uoh place of buunou
each ecity or more than seven thouund.
five hundred 7,500 population. The sale of
any fresh or frozsen edidble aquatie products,
other than oysters, by a retail fish dealer
possessing the license named in this mibseo-
tion, mn ccnstitute & violation of this Act,

"(#) Retail Dealers' Truck License, per-
mitting the sale of edible aquatiec products
from a motor vehicle to consumers only, fu
Tventy-rive Dollars ($25) for each truck;
vided the owmer of any retail figh dcahrl
license issusd since September 1, 1934, for a
place of business a city or to\m of more
than rive thousand (5,000) population, shall
be entitled to a rebate on the same vhen said
ovner of such license shall furnish the Game,
Fish and Oyster Commission a claim sworn to
for said smount. When such claim is found to
bs correct and is approved by the Executive
Seorétary of said Commission, same shall be
paid out of any monejs available in the State
'!roum-{lupon varrant hn\ud by the 8tate
Oomptroller.

“3. Bait Dealers'! License, fee Two Dol-
lars ($2) for each place of business,

“s. (a) Shrimp Trevl License, for each
doat operating or towing a travl not more
ten (10) feet in width at the mouth, and not
more than tventy (20) feet in length, fee Rwo
Dollars ($2). - :
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"(b) Shrimp Trevl License, for sach
boat operating or toving a trevl more than
_ten (10 r«t wide at 1ts mouth or more than

) feot 1n } s foo Pifteen Dol-
lul 5 ; vhich u.td cnu shall permit
:hn :u of 3 'try net' as sunury to ui.d

aVi. ;

"6, s-m oy lot Lioense, 6 Be of
metal, for and to de firmly attached to each
ons hundred (1 eot or fraction thereof,
fee One Dollar ($1) for each one hundred
(100) feet of the ength thereof,

— 'lrovidoa, 15 1icense shall be 1|nuod
for any seine oy net longer than eighteen
hundred (1800) fee$, snd also provided that '
after the passage of' this Aot no license mu_
he issued for seins or net; the meshes of
wvhich are less cne and one-half (1 mchu
from knot %o ‘knot,

*7. Pish Boat Mnnu. for boats equipped -
vith a motor of any kind or with ssils, fee¢ Three
Dollars (§3). _

"8. 8kiff License, fer boat propouod by
oars or poles, to he of and ru-al;r attmhod
to skiff, ru One Dollar 7‘1

Lare (gls)ontor Drodgo Momu, fees Fifteen Dol-

"Pish Quide License, fee Tvo Dollars (42). |

*"11, Place of ‘business, as used in this

Act, shall include ths Dlace vhere orders for
aquatic products are received, or vhere aquatic .
products are sold, and if sold from & vehicle, the
vehicle on vhich, or from wvhich such aguatie prod-
uots are sold, shall constitute a Place of business,
The license lhlu at all times bHe pudblicly dis-
played by the dealer in his place of business so
as to be é#asily seon the public and the employees
of the Game, Fish and ter Commission. And if any
aquatio pro&uotc are transported for the purpose of
" sale in vehiole the license required of such

dealer n;ﬂ! be displayed inside of such vehiole,
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Provided that no person shall dring into this
8tate any aquatic products and in this State
© . offer same for ssle wvithout procuring the li-

- . cense required for such & transsaction by a
dealer in thia fState, and the fast that such

. aquatio products vere caught in another State
shall not entitle the person olaiming to have
ocaught them to sell & in this State as a
commercisl fisherman. (As amended Aots 1934,
‘3“ l‘go. 3“ 005.’ P 83’ oh. ‘O 3 1' Aets
1935, Akth Leg., p. 808, ch. =45, § 1.)

“sec. ¥. All aquatic produsts handled
by or in the possession of any Commercial Fisher-
man, Wholesale Pish Dealer, or Retail Fish Dealer
in this State, shall st all times and at any
place, be sudbject to inspection by any employee
of the .Game, Pish and Oyster Oommission of Texasp
and the refusal to t fop such inspection shall
constitute & wiolat of this Act, :

s 00,

“S8e0. 6, Any person fail to comply wit
or vioht. .’ ny provision of %ﬂ- Aot sHI be
. I ot s{sdenednor &nd upon convie-

hall be sutomatically cancelled and he sr

0 _receive anot:

Section 7 of sa1d Artiole 933 enmmerates certain
articles of the Penal Code, as vell as dertain articles of the
Revised Civil Statutes of Texas vhioch are expressly repealed
by said Article $34a, and further provides that lavs or
parts of lavs in eonflict vith or contrary to this Act are here-
by repealed. - :

Article 951, supra, is not ons of the Articles ress-
1y repealed by said Article 93%a, nor is it in confliet wi
of the proviaions of Article 93%a. Articles 951 and 93%a are
separate and distinct Acts of legislation, and ssch article pro-
vides a penalty for violations of its respective provisions.
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The penalty provided for & violation of said Article 951 is
& fine of not leas than Tventy ($20,00) Dollars nor more than
One Nundred (‘100.00) Dollars.
- Therefore, in viev of the fact that Articles 951 and
93%a of the Penal Code of Texas are separate and distinot Acty,
. esch providing a penzlty for violations of iis respective pro-
visions, a person violating the provisions of said 1ole 951
is subject to a fine of no? less than Tventy ($20.00) Dollars
nor more than One Hundred ($100.00) Dollars, but is not subject
to having his license sutomatically cancelled,

Trusting that the above satisfactorily disposes of
your inquiry, ve remsain

Yours very truly

\oppovED JUS T» 1941 ATTORNEY GENERAL OF TEXAS
o Y By P

FIRST ASSI AN L ' - Di~Burle Daviss

ATTORNEY GENERA Assistant

DBD$ RS




