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OFFICR OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
] 9smaLn €. Mann
ATTORANRY G ENERAL
Lonorable B. i. Eodges
County Auditor
Williemson County
Georgetown, Texas
Dear Siri Opinion No. ©

Your request for an op
fully considered by this Depa
regquest as followsi

cams 6{ thyy defandsnt end gherge the fae of

his previous arresting fee of $2.00
fed in the eamount of the Fine and

"2. If the defendant gave & Deferred Judgment
Bond and rfails to appear and pey on the date set
out in the bond is the Sheriff, or Constable, within
his legal rights to have a capins Profine 1ssued and
serve on the defendant and colleot the fes of $2.00
elthousgh the arresting fee of $£.00 was previously
included in the fine and costet

MA COAMMUNICATION 1B TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTCANEY GENERAL OR FIABT ASEBIATANT




Hon., H., A+ Hodges, page 8

"S. Does She law intend that a Capias Profine
be issued only when s person has 'Jumped' his dond
and left the vieinisy in whieh he residea?

*It has bdeeonme quite sommon in this County for
the officers to allow s defendant %0 go on his pro-
rise t0 pay at & oertain time, or meks partial pay-
ments at certain times, and if he failes %o meke the
pn{nantl. or makes s portion and fails to complete
ell poyments, to 1ssus the Caplas Profine and oolleet

£,00 ir sdéition to the rirst arrest of {2.00, thus

4.00 on the ssse, It L3 xy opinion that the Officer
18 sllowed only the first erresting fes of §2,00 when
the ol rousstances are as above stated, but {f the
defendant leaves the County, or vltin{tr in whioch he
roesides, for the purpose of svoiding the payments
that the Capias FProfins then would ds Justified and
the fees lagal,

*]1 shall be plessed tc bave your opinion at
your earlisst convenience."

Articles €98, YEY, 788, YED and 792, Vernon's innotated
Texss Code of Criminal Procedure, reed as Tollows:

"Art, 658, OUn each verdiet of assguittal or con-
viesion, the proper Judgment shall be entered lumediaste-
ly. If ssquitted the defendant shall B8 at once. dis-
oharged from ell further liadility wpon the charge
for whieh he was tried; provided thas, in misde-
meancor ¢asos whers there is returned a verdiet,

Or & plea of guilty is entered and the punishment
assesaed is by rine onliy, the Court may, on write
tes request of the defendant and for good cause
shown, 4efer julgeent unsil scme other day fixed

by order of the Courti dust in no event shall the
Judgzent bs deferred for s longer peried of time
than six (6) months, On expirstion of ths time
rixed by ths oxder of the Cours, the Court or Judge
thereof, shell entsr judgment on the verdist or plea
and the same shall de executed as provided by Chap-
ter 4, Title 9, of the Colde of Criminal Froeedure
of the State of Texas. Frovided further, that the
Court er Judge thereof, in the exercise of sound
disoretion may permit the defendant where Juigment
is deferred, %o resain at large on his ewm rooo!;
nissnes, or may require him o enter {ato dond

& Sum ot least dcuble the amount of the assessed
fine and oosts, sonditioned that the defendant and

567



o68

Bon, H, A. Hodges, pasze §

sureties, Jointly and severally, will pay suolh fine

and eosts unless ihe defendan$ personally appears

on the date set in the order 4discharges the iun.-

ment in the manner frovidod by Chapter ¢, Title

of the Colde of Criminal Frocedure of the itate of

Texas] and for the eafordement of say judgsment

sntured, all writs, processes anéd rexedies of She

Code of Criminal Proeedure are mmde applicadle so

:;ria; n:oosslry to carry out the provisions of this
tiein,

*Art. 787. ¥hen a judzment has bBeen rendered
againest & defendant for s pecuniary fCine, if he 19
presert, hs slall be 1;{:isonad ic Jail until dis-
oharged at provided by law. 2 gertified sopy of
sueh Judgm=nt shall bde sufficient to authorise
suck {mpriscament,.”

*Art. 768, ¥hezn & peouniary fire Las besn ad-
Judged against & defendand not pressnt, a oapiss
shall forthwith be 1ssusd for his arrest., The sharifss
shall executs the ssze by placing the defendant iz Jsil.”

"Art, 769, Shers such ospiss issuas, it shall
state the rendition and amount of the ju& t

ard the amount unpaid thereon, snd eommand the
sheriff to take the defendant and plaee him 18 Jjail
until the smpunt 4ue upon suol Judgment and the
furtber coats of eollecting the sane are paid, or
until the defendant ieg otherwiss legelly &issharged.”

"Art. YOR, %hen a defendant has beer eoN~
mitted to Jall in defsult of the fine and ecsts
sdjudged sgainst bim, the further enforeement cof
sueh Judgzent shall be {n ascoordance with the pro-
visions of this Code." -

Artiels 1088, Yarncan's innotated Texas Code of Criminal
Froeedure, reads in part ss follows:

*The following fees ahall be allowed the sherxiff,
or otisr peace officer ps orni:: the sans services
in misdensancy eases, to b ta sgainst the do-
fendant on convidtion:

*1., 7or executiang each warrsat of arrest or eaplas,
or making arrest withcut warrant, two dollars.

-
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Articles 161Y and 1619, Vernon's Annotatsd Texas Civil
Statutes, read as follows:

"Art, 161%Y. BEKach distriot olerk, county elerk,
eounty judge, county tressurer, sheriff, district
and county attorney, constable and justice of the
peace, who shall eolleot or handle any money for
the use of the oounty, shaull make s full report to
the oommissionsrs court, et each regular term there-
of, of all fines imposed and ocolleoted and all judg-
ments rendered and collected for the use of the
county, and all Jury fees collected in their re-
specstive sourts in favor of, or for the use of the
county; and at the same time present their receipts
and vouchers showing what disposition has been xadse
of the money ocollected, fines imposed and jJjudgments
rendered. 3aid ocourt shall carefully examine said
reports, reeseipts and vouchers end, if found ccrreet,
shall cause the olerk to enter the same on the
finanee ledger, and, if found to be incorrect, shall
summon said officer bvefore them, and have the same
sorrected. 3Said reports, receipts, and vouchers
shall be riled in the county clerk's office."

®Art., 1619. Fines imposed sud Judgments ren-
dered by justices of the peaca shall be charged
against the Justice imposing or rendering the same.
He may discharge said IincCebtedness dy filing with
the oounty olerk the treasurer's receipt for the
amount thereof, or by showing to the satisfaotion
of the ocommissioners court that he has used due
diligenoce to collect the same without évail, or
that the same heve been satisfied by iwprisonment
or lebor."

After a Judgment of convictlion is entered against a de-
fendant in justise court neither the justice nor the arresting
officer have any authority to extend oredit to sald defendant
in order to allow the defendant tp pay his fine on the install-
ment plan., It is true that the Jjustice has the power to defer
the judgment in the manners set out in Article 698, supraj
however, if the judgment is deferred in any of the manrers
outlined by the statute, no fees are due and payable to the
srresting officers until the deferred Julgment is entered and
thereafter becomes finsal,
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Hon. H, A, Hodges, page B

Artieie 519, Vernon's Annotated Texas Fenal CSode, reais
as follews:

“Apy offiocer, jailer, or guard having the legal
eustody of a person ascsused or sonvieted of a ais-
demeansy who wilfully permits suoch person to sscaps
or o be resoued shall be fined not exceeding cne
thousand dollars.*

fine on him, it then beccmes the duty of the Jjustice of the
peace to issue a oertified copy of the judgment and hand same

to the ooastable. It then besomes the duty of the constable to
execute the certified oopy of the Jjudgment (which operates es a
commitment) by plaeing the defendant in jail until diseharged

as provided by law. If the Justioce issues the certified oopy of
the Jjudgment end' the ¢onstadle permits the defendant to go frese,
the oo&:ta'blc would be subjesct to prosecution under Artiole 319,

- ™ s -
V. 4. ¢, €, P,, Bupra.

It is our opinicn thet if the justice of the peace and
constadble turn a &efendant looss after judgment is rendered
and entered against bim in Jjustics ocourt {to pay bhis fine on
the installment plan) said defendant ccouplies the atatus of an
escaDed priscner and that the consteble ean not gain by his own
wrong iR permitting the defendant to escape and osn not oollsot
a fee for re~capturing bim on a eaplas or any other process.

%ith referenee to {aur qQuestions Nos. 1 and £, we assune
from your letter that the eapiases were issued when the deferred
Julgnents were entered at whieh time the defendants were not
present, and upon this assumptiocn, we answer questions Nos, 1
and B in the affirmative.

We answer question No. 8 in the negative. Caplases are to

be issusd when a petuniary fine has been adjuiged against a de-
fendant not present in court under Artiele 787, V. A. C. C. P,
Yor example, if the State and defendant’s ocounsel agresd to try
the defendant end waive the defendant's pressnce in Justice oourt
{(without forfeiting the bond of defendant) end a juigment was

rendered against the defendant when he was not present a capiss
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would issus to enforce the Judgment.

. EOVED JUN 7 Yery truly yours
X3 W ATTORMEY GENERAL OF TEXAS
FIRST ASSISTANT . :
ATTORNEY GENERAL By = ;5 '5;“2i‘““‘f21ﬂ
e, J. ’.Mlns
Assistant
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