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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

o - 35-5'"_/

GERALD C. MANN
ATTORNKY GENERAL

Honorable J. 8. Murchison
Exsoutive Director

State Department of Public Velfare
Anatin, Texas

Dear Sirt Opinion Mo,
Ret (1) s may be

auumno grants
iy blind snd dependent

Ve are eitl) your request for our
opinion on the qu 404 by your letter of May
1981, Sined ¥ tor sd clearly presents the problems
involved, and se ' vikions of the atatutes applica-

ble thereto, ve

Porty aev.n ; Logialatnrc, pruvidns. among
hing®, that the Comptroller of Public
&eaounts and the Trsasurer of the Siste of
Texas shell set up & 'Clesrence Pund'; and
that & portion of the taxes collected under
said House 3.11 No. 8 shall be allocated from
this 'Clearance Fund'! for certain specified
purpcses, two of which are as followst

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINIOM UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASBISTANT
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"1Avt, XX, Sec. 2, {1) There shall be
appropriated and allocated, transferred, and
credited to a special fund in the ‘.l‘uuury*
to be knovn as the "Blind Assistance Fund,
for the purpose of prviding and adaintistering
assistance to the blind in the manner as au-
thorised by Benate Bill No. 3b, Acts of the
Regular Session, Porty-sixth Legislature, 1939,

uch part of Pour Rundred Thousand Dollars
$300,000) as the effestive period of this
Aet for the fisesl Yyear ending August 31, 1941,
bears to the entire fiscal year, and there
shall be transferred and crsdited to suoch fund
the sum of Four Hundred Thousand Dollars ($400,-
000) for each fiscal year thereafter, ssid a-
mount to be provided on a basis of equal month-~
1y installments.

*"1{(2) There shall be appropriated and
allocated, transferred and oredited te & spe-
¢ial fund in the Treasury, to bs knovn as the
*Childvens' Asaistance Fund,® for the purpose
of providing and admintstering asaistancs to
dependent and destitute ohildred in the manner
as suthorized by Senate Bill No, 30, Acts of
the Regular 3easion, Forty-sixth Leglslature,
1939, such part of One Million, Pive Hundred
Thousand Dollars ($1,500,000) as the effective
period of this Aot for the fiscal year, and
there shall be transferred and eredited to
such Fund One Million, Five Hundred Thousand
Dollars ($1,500,000) for ssoh fiscal year
theresafter, said amount to bs provided on &
basis of equal monthly insthllments.!

"Section 9, the closing or emergency clause
of House Bill Ro. 8, 47th Legislature, statss
that the Act shall take effect and De in force
from and after the date of 1its passage. Both
subssctions (1) snd {2) of Beotion 2, Art, XX
of this Act use the expression ‘providing and
administering assistance . ., « . in the man-
ner as suthorised in Senate Bill Wo. 36, Acts
of the Regular Session, Forty-sixth Legisle-
ture, 1939.' Senate BLll ¥o, 35, Acts of the
Porty-sixth Legislature, contains among other
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things, the following provisionss

"iSec. 5. The State Department shall be
charged with the administration of the welfare
activities of the State as hereinafter provided.
The State Department shall: a, g%&!gator aid
to gg_og dependent chiléren, assistance to nesdy
b‘L and aduinister or superviase general re-

: e s o v » o Q¢ goomggvithmrad_oml
ocial Se create er Title 7 o
the E'Ecia% g'o'curﬂy Ict enacted by the Seventy-
fourth Congress snd approved August 14, 1935,

and any amendments thereto, and vith any other
ngonc'; of tht rcdornl Govormnt - reason-

ndsr the provisions
of that Act . ¢ & 5 ¢ g. E'“h] i.h and y-
vids such method of local tretion as 5
visable and provi such personndl as
may be found necessary for carrying ocut in an

sconomical way the administration of this Aot
e e o s+ o' (underscore ours).

“For the State Department to put into op-
eration the programe for aid to dspendent child-
ren and aid to the blind, and to c¢btain Federsl
sid for these progreams a8 dirested by Benate
Bill No. 3¢, 4,th Legislaturs, Regular Besmsion,
1t vill be necessary that a State Flan of Op-
eretion be drafted., Thie plan must include the
™ales of eligibility, the fisecal procedures,
investigational procedures, and an outline of
ths method of administration to be followed by
the Department. Yo obtain Federal aid, this
plan smust be approved by the Booisl decuritly
Board before it can be put into operation, and
after such approval, it will bLe necessary that
the State Department employ and trein proper
personnel, and make faotual investigations of
all applications bafore any sssistance payments
can be made undar sither the program for de-
pendent children or the program for aid to the
blind.

“In addition to the provisions in 3enate
Bill %6, &cth Legislature, Regular Session, as
quoted above, there are ocutlined in variocus sea-
tions of this Act certein spectific administrative
funetions that must be performed by the Btate De-
partment before the dependent children and blind
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programs can be put into operation. The Act
also contains the folloving provisionst

“tsac. 34, The purpose of this Act is
to insugurate a program of social sescurity
and to provide necessary and prompt assist-
ance to the citirens of this 8tate vho are
entitled to avail themsolves of its pmvniom.

This Act she be liberslly construed ,,,-,«
: 8 _purposes may be compllshed 6.8 &g
ably, economically and expeditic , on'?:Ble.'

derscore ours).,

"!8ec., 40. It is provided that no grents
of aid and assistance shall be made to any needy
person or for benetf'it of any depsndent
and destitute child until the expiration of ninety
(90) s after the effactive dats of any revenue
Act of Acts that may bs passed by the legislature
#g’ %l mrai%bl-s to be used for t 8
gran su and assistance.

{(underscore ours);

"House Bill No. 8, Acta of the A7th Legisla-
turs, vas sed and signed by the Governor on
May 1, 1941, and, therefore, 1%t becaws sffective
on that dnto. !‘ho Act appropriated and allocated
to the 'Blind Assistance Pund! one-tvelfth of
$400,000, monthly, beginning May 1, 1981; the Act
also appropristed and sllocated to the 'Childrens’
Assistance Fund' one-tvelfth of $1,500,000, month-
iy beginning May 1, 1931, Consfdering the factes
outlmd above, ve respsctfully request your
opinion on the following questionst

"1l. Nay the Comptroller of Publis Accounts
and the State Tressurer immediately honor warrsnts
drevn against the 'Blind Assistance Fund'! ss ere-
ated by House B1ll 8, Acts of the 4 th Loginhtm,
Regular 3aseion, for the purposs of estabii
and setting up the administrative nchinnr: nec-
easary for the aid ¢to the blind progream 1f suf-
ficient monies are in this funi?

"2. May the Comptroller of Publia Accounts
and the state Treasuwrer immediately honor wmmts
Avewn againet the 'Childrens' Assistance Pund' as



624
Honoredle J. 8. Murchison, Page &

crested by House Bill No. 8, Acts of the
Forty-seventh Legislature, Regular Session,
for the purpuse of establishing and setting
up sdministretive machinary necessary for a
program for depandent children if sufficlent
monies are in this fund?

"3, May the 3tate Daspartment of Public
Veliare make paymonts of assistance grantas to
the needy dlind and neglested dependsnt child-
ren prior to August 1, 15417

"It {s the desire of this Department to
begin immediately to establish an administre-
tive organization, to prooure necessary printcd
forms, to promulgate necsssary rules and
tions for the efficient administration of the
Lav providing aid to the needy blind and to
neglected dependent children. An ear. ﬁopmim
on the questions Mmti'.h submitted wi
greatly apprecisted.”

The first prodblem which presents itself in oconnection
vith the questions you have asked is whether cuhmnph- (1)
and (2) of sectiom 2, Article 20 of House Bl No. 8, quoted by
you in your lettar may be construsd to be appmpmtim of
money for the purposes therein desxignated or vhether they mere-
1y conatitute allocations or dedications of money to & apscific
fund in the treesury. Let us consider subparegraph (1) relating
{a aid to the needy blind, the last part of vhich reads as {oOl-

ovs?

"s » % gnd there shall de transferred and
credited to such and the sum of Four Bundred
Thousand Dollars 2#00 005.90) for each fiscal
yoar thersafter,

8everal things are to be notod in comection with this
provisiont (1) the word “appropriate” $s mot used; instead the
direction is ococushed in the {uture tense, that the money “"shall
be transferrsd and credited to such fund,” and no dirsction is
made by the Legislature to take the mney out of such fund (in
the treasury. (2) It is to ba noted that there is no limitation
a8 to time in this clauae. In attempting to construe this pro-
vision &5 an appropriation ve must bear in mind Article VIII,
Section & of the Texas Conetitution vhich provides, in part:
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$ & #; nor shall any appropriation of
n'm:oi Eo made for s longer time than two years,

A slmilar problem of esmstruction vas before the
stégrem Court of Texas in Plokle v, Finley, 91 Tex. 484, 34 5.W,
484, vherein it was contended that "the lavw vhich created the of-
fice of stenogrepher fixed the compsnsstion at Tvelve Hundred
Dollars per anmum, vas itself in an sppropriation.” Chief Jus-
ice Galnes speaking for the court in comatruing this statute and
holding that the same was not an appropriation declared:

“If Article 1012 of the Revised Stat-
utes makes an appropristion for the paymant
of the salaries of the stsnogrephers of the
courts of oivil appeels it is an unlimited
appropriation, There is not a wvord to in-
dicate that it was the purpose to restrict
its operaticn to the term of two years.
Therefore, to presume that the Legislature
intendsd by that provision, not only to fix
the salery of the office, but also tc meke
an appropriation for its payment, is to
presums that theiy purpose was to do that
vhich the Constitution forbids, This can-
not be presumsd, unless the language be so
clear as %0 admit of no other comstruction.”

In Dallss County v, McCombs, 140 8, W, (24) 1109, the
Texas Supreme Court declared unconstitutional the gensrel tax
Mt uw?1 ;1’11 for the reason, in part, as stated by Justioce Crits
at page ¢

“To our minds, the attempt to grant
or donate the State taxds above desaoribed
for & period of five ysars to the various
counties of this State provided in the Act,
violates both the spirit and the letter of that
part of Section 6 of Artidle VIII, supra, which
prohibits the Legislsture from ma¥ing an ap-
propriation for & longer term than tvo years.

Pilaintiff in error contends that even
if this appropristion running for five years
is in violation of the tvo years' provision of
Section 6 of Article VIII of our Comstitution as
applied to the five year peviod taken as a vhole,
atill is not in violation of such constitutional
provision es applied %o the firat two years of
the rive year period., It seems to be the lav that
where the Legislature has made 'an appropriation
in unmistakable terms,' whioh continuee for a
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longer period than two years, such sppropris-
tion may be upheld for the first tvo years, and
vould be inoperative thereafter. Pickle v.
Finley, S1 Tex. 484, A4 8, W, 380, 482, It will
be noted that the rule of lav announced in Pickle
v. Pinley, supra, contemplates that that appropria.
tion shall be made 'in unmistakable terms,! Ve
interpret this to mean that 1f an sppropriation is
made for more than tvo years, it can be enforced
for the first tve yeara if it appears that the
Legislature undoubtedly intended such appropria-
tion to operate for tvo years, regardless of
vhether or not it could do =0 thereafter, Ve
think that this rule cannot eid this eppropria-
tion, bdecause when all of the provisions of this
4ot are considered together, ve cannot say that
the Legislature would undoubtedly have passed it
to operate for two years nnly‘ instesd of five
yoars as provided LY the Aet,

The Commission of Appesls in the recent oase of State
of Texas V. Angelina County, not yet reported, likevise struck
dovn ss unconstitutional Senate Bill No. 89, Acts of the 46th leg-~
{slaturs wvhish sought to remit State taxes to certain Rast Texas
Counties %o reimburse them for their loss of revenuss due to
large purchases of land in those counties by the Federel Govera-
ment, "because viclative of that provision of Section 6 of Ar-
tiole VIII of the Constitution whieh tnhibits a Legislative ap-
propristion for & longer time than two (2) years."

In Friedman v. American Surety Co. of Nev York, decided
April 9, 1941, not yet reported, vherein the constitutionslity of
the Texas Unemployment Compensation Commimsion Act was sustained,
Justice Crity apeaking for the Suprems Court declared:

“St11l discussing the question as to
vhsther this Act violates Bection 6 of Article
V1III of our State Constitution, ve are of the
opinion that, even if it should be held that
such constitutional provision appliies to the
fund hare involved, that faet would not invali-
date the re Aet, Thu ) } oap con

- 3 PPITOPITL 2.

ugmy in the fund for the purposes for ﬂ}iﬂh
1t wvas collected, as defined by the Act.
(Underssoring ours)

| . that porti
ot aubpamgzp?ﬁ??igfcgg?%fxﬁ:u gi tgrtﬁg\talﬁuio;m
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vhich declares that "there shall be transferred and credited
to such fund the sum of Pour Hundred Thousand Dollars ($400,-
000) for esch fiscal year thereafter” may not be construed

to be an appropriation, because to do sc would be a violstion
of Section 6 of ArSicle VIII of the Texas Constitution in
that 1t {s nct limited to two {2) years,

It 1s true tha? the first portion of subparagraph (1)
is limited to time mo as not to oonflict with Bection O of Ar-
ticle VIXII of the Constitution, yet other difficulties present
themiselves 1f ve attempt to coustrue as an appropriaticn this
first paragraph of subparegraph (1) which resds

"There shall be appropriated and allocated,
tranaferred, snd credited to a specisl fund in
the Treasury, to be known as the 'Blind Assist-
ance Fund’ for ths purpose of previding and
sdministering assistance to the dlind in the
mannar authorized by Sensate Bill Mo, 36, Acts
of the Regular Sesxion, 46th Legislature, 1939,
such part of Four Hundred Thousand Dollars.
{$400,000) as the effective period of this Act
for the fiscsl yesy um:.:{ August %1, 19-!1,
bears to the entire fis Jear, ® ¢ & °

to Banate Bill No. 36, Acte of the 46th Leg-
islature, M ferred to in the aliove quoted provision, we find
in Section 37a thsreof the following)

"It is provided that the Legislature, out
of any moneys allocated to saild s DAY &D-
propriats sums cf money sufficient to the
&id and assistance to needy citizens of Texas
and for the rendering of other services as pro-
vided for in this Act., It is further provided
that, cut of said fund, the Legislature may
appropriate moneys tc bBe used for the purposes
of administering this Act.”

This provision would eeem to indicate that tha Leglalature in-
tended separsate appropriations to be made for (1) grants of ss-
sistence and (2) sdmintetretive expenses, You have quoted in
your letter, BSection AD of Senate Bill No. 36, whieh provides:

" * ¥ that no grants of aid and assist-
ance shall be made to any nesdy blind person
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or for the benefit of any dependent and desti-
tute child until the expiration of ninety (S0) -
days after the effective date of any revenue
Act or Acts that may be passed by the Leglis~
-lature making funds available to be used for
the purposes of granting such &id and assist-
anee.”

This provision is a clear prohibition against the Lissuance of
any wvarrsnts ror actual grants of assistance to needy blind and
to destitute children until ninntg (90) days after May 1, the
effective dete of Houme Bill RNo. the Act which provides reve-
nues for such aid, It sesms roaaan;ble to supposes that thes Leg-~
islature intended ths ninety (90) day delay to give the 3tate
Department of Publie Welfare time to set up its administrative
mechinery, and conseQquently we do not believe that this 3Jsction
is any prohibition against ths oxpunditurc of nonny rar aduinxs-
¥

grvﬁor gggfggg ﬁgﬁ Bubparag -
ouse Oa es not dittinguinh bttwecn fuuda whioh aay

be used for adninistrative expenses and those which may be used
for actual grents of assistance. In the shaence of such designa-
tion, 1f the first part of subparagraph (1), quoted above, vere
to be construed ss &n appropriation, it wauld authorire the ex-
penditurs of all of the money therein provided prior to . July
31, 1951, for administretive expenses only. We 4o not believe
that ths Legislature could have intended that 4l) of the moneys
allocated to this fund prior to July 31, 1931, should be di-
verted to administretive expenses, consequently we ds not be-
lieve that the first part of subparsgreph (1), quoted above,
way Le construed es an appropriation for any purpose,

We believe that the effect and purposs of said sub-
paragraph {1) 1s the same as that of & similer statutory pro-
vision which wvas construed by Judge MNcllendon in Johnson v,
Perguson, 55 8. W, {2d4) 153 in the folloving langusge!

“As such allocstion we think it had the
manifest purpose of removing such fund, bayond
ell doubt or peradventure, from the genera

revenus fund of the state and of devot it
but not apgropriat%gg it to the sta 88 .
serve w double purpose of & declaration
of policy and 2 direction to the state treas-
urer that the fund was not to be invaded for
urposes othar than thosse named in the article.”
tnderscoring ours)
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It is our opinion, therefore, that no part of sub-
psragraph (1), Section 2, Article 20 of House Bill No. 8 con-
atitutes an approprietion vhich vould authorize the Comptroller
of Publlic Accounts to 1ssue varrants sgainet the fund therein
provided,

Subparagreph (2), Section 2, Article 20, House Bill
¥o. 8, vhich refers to the "children's assistance fund” is
written in ldentical langusge to that used in subparegraph (1)
80 that the same reasoning and authorities apply thereto., We
ansver your second question, therefore, in the nsgative.

As indicated above, Bection 40 of Renate Bill No. 35,
Acts of the Moth Legislature prohibits the payment of any asaist-
ance grants to needy bhliind and dependent children until ninety
(90) days after the effective date of the revenus Act, For this
reascn, unless this provision is amended or repealed, the State
Department of Public Welfare may not make payments of assistance
grants to needy blind and neglected dependent children prior to
ninety (90) Gays from Nsy 1, 1041. Varrents may, hovovcr‘ be
{issued against the blind sssistance fund and the ohildren's as-
sistance fund for payments of expenses for setting up the ad-
minfstrative machinery to administer these aids as soon as money
is appropriated from these funds for such a purpose.

Ve might add in closing that ve believe it much safer
to oconstrue any doubts there might be as» to whether subparegraphs
(1) and (2) constitute appropristions agsinst such a construction
because the Legislature is nov in session and may easily provide
sppropriate sppropriations. If the Lesgislature should adjourn
wvithout making such appropriations and thsreafter ocur courts
should decide in acoordance with our sonclusions in this opinion
it would require a special session of the Lepgislature to make
available the moneys necessary to provids aid to the destitute
children and the needy blind. _

Yours very truly
ATTORNEY GENERAL OF TEXAS

FIRST ASSISTANT |
ATTORNEY GENERAL : By‘:?;Ztht:r' Cf _

Walter R, Koch
Assistant

ROVED MAY 27, 1941

WRKIRS




