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' ¥ y 48, 1941, sudmits for our
Jour ;. ; 'uhieh'uu quote therafromt

¢ atly concerned with the intere
rfzeyariien of House Bill Xo, 208

the use of fees rotalned by the
for the L{asuance of certificaten

Zentiocn & of House Bill ¥o, £0S, psased
at the Regulux Sessicn of the 47th lagislature,
axends tectien ﬂ?i'ﬁouac BL11 407, Chapter 4,

Aots of the 48th Legisleture, to read in vars
a8 follows:

»toeotion 57, Zach applicant for a certifle
cate of title or ;nicsunaae tnareor‘shall pay
to ths dosignated agesd the smuxm of Yifty {20,50)
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Cents, of which Twenty=-rive {10,:5) Cents shall
be retained by the designated azent from whioh
he shail be entitled to sufrioclent money to pay
exponses necessary to effiglently perform the
duties set forth herein, * * *,

"The Departrent is very interecated in that
the Tax issessor-Collsotors have sufficlent funds
and assistants t 0 elflciently administer the
duties imposed upon him by the Ce-tiricate of
Title Act, %e have deen inforczed that in many
counties the Commissionsr's Court will not per=-
mit the Tax Assessor-Colleqtor to employ suffi-
otent help to properly handle these duties.”

“he aontrolling question bvefors us is whether the
twanty=-rivs cents, colleoted under Seotion 57 of the ertilfi-
cate of Titles iot, (Artiole 1438, Verncn's smnoteted Tivil
Cta’ utes, as areaded by iocuse ill 0B, Tezular Session, 47ik
lLegislature) from sach applica t for 3 cartirficste of title, by
the County Tax Assessor-Colleotor, snd retained by hie "to
pay expenses negossary to sffiolontly rerform the dutlen set
forth™ under sald Ast, 12 to be considered as a “foe™ or "gom-
zission® which the issessor-Collegtor s authorized snd re-
quired to ocoilest, as such officer and in such offioisl capac-
ity, and to depoait in the Officers’ Salary Fund, in ccunties
where such officlal 1s on & seclary basls, or retain and ac¢-
count for as fees of offica, where auch official i3 on u fee
vasis, or, oo the other hand, whether auch twenty-rive cents
15 colleoted by the person holding the office of Asnessor-
Colleator, but &8 the statutory axent of the Nighway Derart-
ment under the Aet rather than as such county Tax .ABSec80r-
Colleotor, and therefore not consrolled by the reguirarents
and provisionz of the pertinent fee statutes,

Article 39l2e, Cection %, Revised Civil CPatutes,
provides as follows:

*I¢ shall bs the duty of all officers to
chargs and oolleot in the munrcer euthorized by
law ul) feea and oorxissions which are rermitted
by low to he apssssed aﬁé colieated [OFr sil Of«
Ticlal servics rerformed by ther, a3 804 when
Buch Teas are co.ieoted thay hail be doposited

in the Cfficers' Calary Mund, or funds ;rovidad
in this Aot. In event the Commlszioners' Court
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finds that the failure t0 colleot uny fee or
ecrmission was due to neglect on the rart of
the offlosr cherged with the res; onsidbility

of oollagting same, the amcunt of Buoclh fee or
comzisaion shall be deducted from the aslary
of such officer. UBefore any sugb deduotion ia
rade, the Coamissicners' Ccurt shell furaish
such officer with en itemized stetenmcnt of the
uncolleoted fees with which his agoount ie to
be charged, and shall notify such officer of
tte time ané place for a hearing on sase, to
detormins whether such officer was guilty ot
negligence, whisch time for hearin: shall de

at least ten days audaequent to the date of
netice, Unlesa an offlcer is cliarged by luaw
with the resronsibility of colleoting fees, the
Cormiseicners® Ccurt shall not 1n any event
zeke any decuoticns from the authorived salery
¢f such officer,” (Underscorinz ours)

in pavesing, let us note that the “"fees and con~
missions™ which are directod 10 be collected and raid into
the Offfcers' Salary Fund are those for sll official servipges
perfomed by them., The sarme point may de zade with refsrence
to the official cheraoter of 'he "fees and ccemiscions” ren-
tioned in Section 3, Article IPl2e, Reviced Civil Otatutes,
suoted, in rart, an rollaws.

*In all canes whereo the Comxisazioners' Court
3-ell) have determined that county officers or
precinot officers {imn such ccunty shall be com=
pensated for their services by the peyxent of &
annucl salary, neithar the State of Texas unor any
county shall de chargsd with or D&y to any of the
officera 80 comprensated, sany fae or ccoission
fcr the performance ©f any or all of the duties
of their cfrioes dbut such officers shall receive
sald salary in lieu of all other feas, commliesions
cr corpansation whiioh they would otherwise be sue

torized to retain; irovided, however, that the
aﬁaessor and oollector ¢f taxes shall continue to
colleot and retsin for Iw tenefit of the CITficera’
“slary Fund or funds kereinafisr provided for all

faes and commissions vhioh he is suthorized under
Taw £ colleoL; #nd it Bnall be nis cuty Lc account
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for and to pay all such sronies reocived by him
into the fund cresied and rrovided for under
the rrovisicns of thia S0t . . " (Underscor-
ing ouras)

The foregoing atatii:es involve counties in wiieh
the Assessor~C:llegtor is on a salary hasis, In counties

s uere suoh officlal 1s on a foc basis the pame results cnd
conelusions would follow, because if the twenty~five cents
collegtod by such Assessor-Collastor, under Section 57 of
the Certificate of Title A0t, 12 a "fee or commiseion™ Te-
quired by lew to be c¢olleoted ty an assessor-Colleotor, in
suoch offliciasl capucity rTeather than us statutory arent for
the liishway Dsparismens, then, iastead of peying such fees
snd cormissions into tre Salary Fund cf the county, they
wonuld Ye amcoounted Tor by such officinl nes fesan of office,
and allowed to be roteined as compensation for cfficlal
sgrvices, up to the :axica fizod bty Jrticles 3882 end Z7g8l,
‘evised (ivil stalutes,

I the forezoing statutes gre &> licable to the
instant cane, then i1t would follow, whether the isscssor-
Zolleotor 48 on & fee basis or on & selary besls, that the
oxpensaes of complying vdth thoe new duties impobed upon such
of fioial by the Certificute of Title jot and the sularies
of aessistants and deputies necessary by reason therxeof, xzust
be approved and authorized by the Commissicners' Court, under
Articles 330%, 38992, and T8499b, tevised Civil Stetutes,

But if suoch addlsionel expensesn cnd 2slaries are
not 1o be considered se& having any legsl relution to the
conatitutlonsl end stetutory duties of the CIffice of Tpx
Agssessor-Collector, us such, and if the twonty~five cents
collected under 3ection 57 of the “eortificats of Title ot
is not a "fee™ or "commission® of such Office, thlen such
sum, or o pruoch thereof as reasconally necesssar) for exypenses,
could be retoined by thia statutory agent of the Hizhuway
reparient, withcut cemplicnos with the statutes zhove ed-
verted to.

Upeon this queztion wa find no autherities, tut tura
to an interpretation of the pu-tinent copstitutional and
statutory provisiona for a proper detsrminstion,

Article V171, Seotion 14, Constitution of Texas,
arestes the office of .ssessor and Sollectcr cf Taxes and
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~defives the duties of such of:ice az Tollows:

“Ther= shall be elestad by the queliried
slootoyrs of wach county ut tbo pare tige and
under the sare lew rezulating the c<leotion of
Stats and County officers, an asdassor and Cole
lectcr of Taxes, who ahali hold iis office, for
treo (2] years and until his suoosssor is slected
and qualiried; and such sspessor and Colleetor
of Taxes srall perfors all the duties with re-
spoat to asscsifn~ roperty for the purpose cf
taxation and of ngoo‘%tu-a 88 pey be pre-
)

ed hy the legislature,” {iLnde:rscoriag curs)

Cha-ters 7 and 8 of Titie lZi, Tevised Civil ‘teat-
utes, define tne stetutory cduticsa which have been imzosed
uron this constitutionel officer, and & fiende at the pro-
viziona therecf iniicates, gZenerally, thet such duties con-
cern the collection of the pubtlio revenues whetler arising
from taxes or fees, This is in furtherance of the above
constitut ionsl provision. 7This office, tlhersfors, orisingtes
and exists under the powers of tuxsation, us cistingulehed
from the polics power.

On the other hand, :he Certificate of Title act is
enadotod and finds its basis under tlw police powver riuthar
thsn tex power of the State. This ia Tade zlear by the do-
clared intent and purposes of the Leglialuture ia Seotion 1,
of the Act, providing.4s follows: _

" his Act shall bs referrad to, cited,
and xnown as the ‘'Uertificute of Liile .sos,?
and in the enadotrent hereol it 1is hereby deé-
.0lared to hae the legzislative intent and pub-
110 poliecy of this CJtate o laenan end prevent
the theft of mctor vehloles and ths importa-
ticn into tale State of, and traffio in, stolen
motor vehicles, und the sale Of sncuxzbersd
motor vehioles without the enforeed disglosure
to the purohaser of any and all lliens for whiah
any suelk motor vehicles atands as seourity, and
the proviasions hereof, »ingulerly and cclieolivew
ly, are to be libsrel.y consirued to that end,
The following terms, as herein defined, shall
control in the caforcerent und cconstruction of
this aot.”
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Seotion 28 of the Certificate of Title .ot cone
gtitutes the county Tax Asseszor-Collegtor a statutory
agsent for the eanforcament of this .sot, stexming as it 4009
from the police power rather than the tax power, by the
following definition: -

*

“The term ‘desiznated agent! resns each
county tax colleotor in this Stete uho may perw
form his duties under this Aot thivugh any reg-
ular deputy.”

For what purpose 13 the Assessor-Collector thus
dealgnated and congtituted a statutory azent or "desigzated
ageat®™™ In all reascn, the .assessor-Collector cannot be
an agent for himselfl:; wo therefore submit thet in the ine-
stanoe cf the ertlricato of Title act, auch officiel la
actizd a3 agen*, for scre other duly constituted official
or depart:ent of the Uovernrent, »therwise, ceotion 59
of toe a0t is ceaningless, because the lLegislature mizht
#8 well have referred tc the nsseaao*-colleator by his cof-
floial name, ae such, in chsrging him with the Quties im-
posed by the sot, rather tlan creating, for that purpcse,
the status of erency.

he Departcent in this inatance, for whioch the
County Assessor-Collector is deslgnuted and conatituted &n
agent under the Certificate of Title iot, 1s the Lighway
Department of Texas, As originally enacted (House BEill 407,
Chapter 4, Aots, Regulsr Zesslon, 48th Legislaturse) the
CortiZicate of Title .ot rlaced the entire edninistration
and enforosment of sald sot upon the Iepartzent of ublie
Safety of the State or Texas. House B!1l1l iio, £05, Asts,
Rezuley Session, 47th legisluture, amenda Cection &8 of sald
origingl Aot to subssitute tie State Higs ghwey Department of
the State of Texas for the Depart-zent of Fublle SZafety of
the Itate of Texns, in the definition of the term "departient”,
snd adde a new asotlion) 4, e., Sectlon 24s&, &8 follows:

*The certiriocate ¢f title section, and its
persoanel, prorerty, efuipment, and reccrds, now
a part of the Depur&;ant of iu li¢ Safety of the
State of Texas, are hereby transferred to and
placed under tﬂa Jurlisdietion of the <ighway De=-
pertrant of the Ctate of Vexas."”



565

Tioncrable 2. C. Greer, reace 7

Henoe, nlierever in the originsl Jet, as wel. &s
in the amending act, the word "Depsartuent® appsars it will
de understocd to sean tue Itate igzhway lerartnent, deep-
ingz this in xrind, we jolnt to the followlpy provisions of
tlhe Certirlcate of Title .0t, wtion Jdireotly ¢r by implioca=-
tion, support the theory or ssency shove {indicated,

‘Seotion 20, of the nertifilate of Title act, pro-
vides that deéfore eny mctor velele drouzht 4intc the “tate
by any perscn other then & xauufaoturey or importer, which
13 required to be registered or licensed within the Itute,
can b8 scelé or fncuabered by lien, un erxrlication, on a
Zors Lo bs prescrided by the [epartzeant, must ke nsde to
tne "desiznated azent™ of the county wherein the transac-
tion i» to *ake place, for a certsifioate of title which _
cpplication rust be acoompanied and sup orted Ly the proof
end pupers reaqulired -y atatits,

fegtions 2l and 3& ef the .ot, &g avended, et
out *he¢ ;rineipal cutias of such “desiguated ugent,™ in crone-
neotion with such appiisaticn, o3 fclilows:

*Eveary degign«ated agent ia tile Ctate re~
oeiving an applioation for certificste «f title
shall, when the provieiona Lereof have beea gop-
plied with, 1ssue a recelpt marked 'Originel’ to
t:e applicant and shall ncte therecon the reguired
inforzation concerning the motor vshicle and the
existence or nonexiastcnce of liens as disclosed
in the arplication and deliver such receipt upon
payxeat of the required fess to the a:rliocant;
provided however, that in the svent there is a
lien disslosed in the arrylication, the safid re-
ceipt shell ts issued in dupliocate, one of whuich
shell be marked 'Uriginel! and ahdl bo zailed
or delivered by every suchk designated syent to
the T'irat llen holder as disglosed in suid ap-
plication; the cther sasid copy shall be marked
'Duplicate Criginal’ end shall de zalled or dJde-
livered to the addresns of the aj;plicant as dis-
closed in the said appliestioa, and susch recsipt
rending the issuance of the certifi-ate cf tisle
shal. authorize the operation ¢f sugh ZOLOr vee
hfole on the hishway and public places within
this Ctare for a pericd of not tc exsceed tex {(10)
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days and upon the expiration of suoh reriod of
tirze ahall oease o be effective for any purposs,
but mey be renewed under such reaszcnsble rules
and resulations as may be promulguated by the
Separtrent,”™

“Every desiznated agent wifhin this State
aball, on ths same day issuved dy him, forward
to the Cepartnment, by mail praeraid poatage, cories
cf all receipts 1ssusd by him together with suoh
evidences of title as may have been delivered to
him by the several ap-licants, and the Depart-
rent within rfive (%) days after reosiving such
application, if upon insrecticn tihereof it is
satiot&otcrlly shown that the certirioate of title
should issue, ashall is:ue ceartificute of title
ra¥ked 'Crisinel' oa the face ther of und sand
the sane to ths sddreses «f the arplicent as :-iven
in his application Ly firat :less meily srovided
however, that in ths event ithere is a lien dis-
oleosed in the aprlication the said certifirate
of title shall be issued in duplioste, one of
wvhioch ahall be maryxed *Orizginalt and shall bas
alled to the adiress of the first lien holder
a8 digclosed in sgid certificete of titls by
rirst oless malli the copy of said certirficate
of title shell be marked ‘'Tuplicate Criginel!
end shell be sent by rfirst class mall to the
addreas of the appliocant as given in nis appli-
cation,™

Seotion 38 of the Acet provides that the Department
nay refuss 1ssuance of a certificate of title, or huving
issued a certificate of title, suspend or revoke the sane
for stated grounds and reasons, and Scotlon 39 provides that
the pergon theredy ag:risved "may apply to the designated
agent of the county of such iaterested persond domiciles feox
& hearing, whereupon such designated agent shall, oun the same
day suoh application for hearing 1s redeived by ﬁim, notity
the Depertsent of the dates of the heuring, which shall not
%¥e less than ton (10} days nor more than fifteen (1%) days,
and 8% such hearing suoh asplicent apd the Departasent may
sutmit evidence, and a ruling ¢f the desiznated ezent shall
nind both rartiess as Lo whethar or not the _epartuent has
scted Justiy In the crecisgs.” .n appeal 1s provides froa
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thies ruling of the designated sgent to the County Courst

ard the Departcent will be governed by the final decision
of suoh Court in the issuance of the coasroverted certifi-~
oate of title, Is the "designated agent,™ in this instance,
perfuraing sny of the offioiel dutieq of the office of
sspessor-Collector, =& c¢reated by the Constituiion? e do
not think so.

Seotion €3 provides thet "the Zepartuent shall
provide sach 'desisnated agent' within this ltate with a
puprly of recsipt formms for issulng”, and “shall promule-
gate such reascn:hle rules and regulatione as are heorein
provided for ch or tefore ~ugust 1, 1039, and rrovide sach
desiznsted agaant within the State with et lesst five (9)
ocpies thereof,"

From a reading of ths ¢ntire Tertificete of Title
A0t, it 19 aprerent that tre adrinistration aad suforcersent
of such a0t 18 vested, solely snd compietely, in she tiighway
Departrsst of the State of Texas rether than in the various
ASsessors~ Colleotors of Toxas, in thelir slective and official
ssatus, The certificate of title which sllows mctor vehicles
to be opsrated upen the hlghw.ia of Texas and l1ls s prerequisite
10 the sale oy transfor cof such vohicle, {s fssued dy the
fighway Department. The only role whioch the .asessor-Collegtor
plays 1s %o iseue a tezporary receipt pending ths issuance
of such segtifioats of title and to act,for the Department,
in the refusal or suspension of a lertificate, under the sec-
tions of the 20t atove clted. Jor prectiscsl eaforoement apd
adninistrative purposes, t e Legislature dcubtless conceived
that 1t would de more economioal aend effective 20 call upon
tha various Assesaora-iolleators of the two hundred fifty-
fouy counties ¢f Texas~-« en arxisting setup-~ to performm these
duties and funotions preliminary to the iscuance of & certi-
Ticate of $itle, rather than to require the highway Depart-
ment to have its exployees and deputiea stetioned in eaok of
sald counties for such purroses., But in doing tils the Lege
islature was aareful to refer to such county ofricial an
“dasignated agent™, rathoer then by Lis official title of
Assensor-Collsotor, and each and every duty rerformed under
the Aot is done as puch “deslgneted sgent™ ruther then 4in
their constitutiona)l and statutory cspacity as sssessor-Uol-
lector of Taxes, Jueh dutles 4o not invclve the assexsl
or colleating of sny taxes or yevenues, for vhich the o?%gce
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of Aspegaor-Colleatar was created by ithe Constitution and
reguleted by astatute, ut such duties are performed dy
such Asgessor=Collcegtor s the alter ogod of the sighway
Dapartzent in furtherance of its dutles, stamxing from the
polioes power. It 1a a ere farning out of adminiastrative
funotions whioh we think 1is entirely: lawful,

L 3

_ 1f this position i3 correct then it follows that
Zgotion 57 of the Certificate of Title Lot, quoted at thre
outaet of tiis orinion, does not iaveolve "fees or commis-
sions” to be accounted for or paid into the Salary Fund
under the gtatutes hereinsbove advertad to and dimcussed,
as ccntrolling upon County Asvessora-Collactors and other
distriat and county offlcials.

A8 adaditional argument in auprort of this ocon~
clusion we polnt to the faglt that, unlike the ganersllity
of "fees and coemissions,” the &S5¢ retainsd cut of the 350
colleated frox the aprlicant for a certificate of title,
is fcr the purpcse and in the nature of reizburserment for
expenses ilncurred rsther tlhan peyment or compensation for
services perforwed., Thls 13 indicated by the provision
trhat out of the 23 retained by the “designatsd agent™ he
"shall be entitied 10 suflicient money 1o pay expensss nso~
o4BATryY %0 effisiantly performe the duties set forth hersin,.™
7% seems that the proper view of the matter is that the
entitre 507, a¢llescted from an applicant for s cartificate
of titls, is in truth and in faot colleoted fcr and on be-
half of the Highway lTepartment, dbut the Legislature, out
of the necemslties of the case, allows the Departzentfs
egent to retein a surfiolient amount to defray expenses in-
curred on behalf of the Highway Uepartment,

hat this 18 the proper interpretation is indl-
oated by the provisions of teoction 57 of the Aot, prior to
its recent amendrent, to the effest that the sum of L8
ahould be volleoted by the “deaiznated agent” from esch
applicant for a certificats of title ond -orwarded to the
Cepartment, out of which the Departrent should return to
such “designated agent," ssoh ronth, 10y fcr eash aprlica-
tion to which & certificate of title has becn issued. From
this logisletive background, the evident purpose of the
arendrent to Section 57, now under conasideration here, waa
ot only to incorease the amount colleoted frox the appli-
cant, but also to avoid the unnecessarily indlireot and oire
ouitucus mathod theretorore #mployed feor reixduralng suoch
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desi gneted agent, by allowin: seid sjaat to retsin suffi-
olent funds for this puryose, ramitting the balance to
the jiighuay Lepartment, '

This interpretation and ccretrugtion, of course,
contemplataz that augh portion of tlm 2854 retalhad by the
"dosignated agant,” as is not reasenably necessary ror pRy~
ing sxpensas incident ‘¢ the efficlent perfcrmange of the
dutiss I such sgent, shall be forvarded te the Highway
Departnent for depcsit in the State iiighway Fund, along
with the 25¢ farwarded, on collection, to such Dspartment.
Zuch balance or surplus over negessary exreunditu-es would
no%, for the reascns herelnakove stated, he ocnaldered
"foes o occmmissions,™ %o bde rald into the Cfficers Salary
Fund, or ascounted for as racs of offlce, under existing
feo gtatutes,

Truatinz the forecoing satisfuctorily anawers
your inquiry, we arae

L PTROVED ikY €9, 1941 Tours very truly
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