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ghe law of limitations shall not bs avall-
eble in any suit unlezs it be apecifically set .
- forth by the party who 1n hie ansver invokes it
as a defonse.” o .

The rule that 1inltation ag a defense may be walved
18 ‘tersely stated in the cage of Duckvworth v. Drllag County
levee ILproverent Digtrict, 11 8. W. {2d4) 203, vhere it ig
galdy

"4 plea of limitction if a epecial defense
vhich must be pleadécd. It can be raleed only by
gpacial exception or plea. Idmitation 1g¢ o de~
fense thet may be velved. I$ can nover be ralsed
by peneral, demurrer. And, although limitation
is made & valid defengs by statute, the courts
have never gone out of their way to find some
vay to sustain such & defense, but haove .allays
reguired that 1t be proporly presented by ape-,
cial exception or plez, and on eppeal unaer a
proper assigament of p— _

- It 1s well established that statutes of limita ilon
Yare remedial, &nd in no manner do they affect the esubcten-

tive righte of litipante,™ 28 Tex. Jur. 78: Payne v. Ca2ldwell,
267 8. H.. 280; Chepman v. Hooney, 257 S. ¥W. 1106, The correct
principle is eet forth in 28 Tex. Jur. 281, az follows: ;

. %Yt 45 & general rule, firmly scbttled, that .
the statute of limitations affects the rcmedy
only, but does not destroy tho debt. There re-
nmains & moral obligation to pay, vhich consti-
tutes good consideration for & New pPromisc. « « o

_ The governing body of a municipal corporation nay waive -
the defense of linmltation. If much & plea may be vaived, it ,
logically follows that there ig no ebsolule duty imposcd by lawl
upon the governing body to pregent the defenze of linmitation, '
in & gult vhich may be filed against the city. It therefore
'fbllovs that the governlng body of a clty nay proceed to pey

0 claim vhich 48 Just and upon wvhich there is & moral obliga-
tion to pey, although the defense of limitation might be inter-
posed in a suit brought to collect the cleim, If, &s stated in
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your letter, the City of Pittsburg was finenclally embarrasgged

at the time this obligation vadg iucurred epnd hag been unable to
y the emount, ve con fee no reascn why the gufferage of its

orcditors wvhould mske it Impossible for the city voluntarily

to pay on honest- dobt vhen 1t beconmes eble to do g0, evoen though

the poriod of limitetlion under the statutes may have run.

- A ciniler quaztion arose in the case of State v,
Rlliott, 212 8, W. 695. In thig c¢ags Flliott, the plalntiff,
gecured legiclative permicvion to sue the Siate for danages
resulting irom yvergonal injurdes recoived vhile vworking for

the State »ailivoad. Iore than two year2 had olapged between
the tine of the injury and tho tine of filing suit, but the ach
granting permisglon to zue provided that 1linitetion should not
run wntil tvo venvn aftor the dats the act became cffective.

- The State attacked the sgtatute on the prounds that et the tiuwe
the sult wvag filed, the cazuse of eotion was bavrred by linlta~
tiongs. Numeroug constitutional objecticng were made to the
logislaturo's effort to revive the coume of acbion after it

had become subjeot to & dofence of limitation. The court ox- -
progsed somce doubt ag to the running of the statuterz of limita-
- ticns, but held that even 4f the elainm voro bavrred, there vas
no objection to the Legisleture walving it. The Court galdy

“Horsover, no constitutionnl provision required
thie 8tate to plead limitation s a defense; honce
its lepgislature wae not vithout the pover, through
& nmescure of the charecter hsre involived; to waive
it, such en 2ct beling & forvard looking one, and .
not therefore under the ban interdicting ex post
facto end retroactive statutes, O'Eara v, Statoe,
113 RQ Yt 12}6, 19 I{c E. 659,2 L. Rc A 603’ 8 Am,
State Reports 7203 Davis v. Daves, § Wetts & Ed.
{ra.) %0; Lewie v. Turner, %0 Ga. 426.%

- Applying the game principles, the Texas courts have
held that neither & county nor a city can complain of an act
of the Leglelabture requiring it to pay a ‘debt whilch hes been
berred Ly limitation, limestone County v. Robbins, 38 S, V.

24} 580 (Comm. App.)}; County of Caldwell v. Crockett, % S.¥W.

c0’!)( Sup. Ct.); Mellinger v. City of Houston, 3 8. W. 249 (Sup.
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‘8ince the Legisluture hag rousined gilent on the
cubject, 1t is our opintos that the diseretion of vhether or
pot & claim vhich might bs defended suc essfully upon & de-
fense lir.utc.tion, way voluntariiy boe palid by e clty, ies vested
in the governing body of tho city. It naturally follows thaet
the governing body vould not e lleble, pcrso.mllv or other-~
vise, for & rearonable execrclpe of thiy dlzcretion. Vo, there~
fore, ansver your question zhove quoted in the negative.

Ye huve been notified verbally that you &re no longe
or intorentoed in the question sa to vhsther or not the cityls
gbligation o thesc virecet Improvanents uay novy be funded
intoe bondz or varraais,

The foregolng opinion hss been based upon the ag-
gunption that the cityie obligatica iz barrcd by the statute
of limitation., We think there is some doubt & to whother op
not this type of obligation iz barred by the statute of limi-

tetion, but we de not think :Lt necegeary to ansver that ques-
tion in this opinion,
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