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Cuero, Texas

Dear Sir: Opinion Xo. 0-3567
Ret Would the granting of an
sdsemant, as oomtrasted
vith the sale of land, by
A somaisalioner to the comty
for atate highway purposes
gomstitute a crimingl offense?

Your request for an opinion of this departasnt upon
the above stated question has heen received. We quots from
your letter as follows:

"Mhis county, in geod faith, and because
absclute necesaity existed, bought the right
from one of its Commissioners, to dump aome
50,000 or 60,000 aublo yards of dirt, on & plot
of grownd of about thirtesn acres, and had s
Jury of View appraise the damage to said prop-
erty, in order to determine &8 nearly as pos-
aible the damage to said land, and for vhich
this county received & aipgned oasament from
eaid Precinct Commissionsry of this county. It
s0 haypenasd that because of the large quantity
of dirt that had to be moved, that this land
bslonging to this County Commissionser was the
wost prectical site to dump this large quantity
of dirt, and as a matter of fact, adbout the only
rlace it could be dumped without iacurring a
very large increassd cost to haul the adirt to a
wore distant point.,

"The guestion now arising is vhether or not,
since the matter involved 1s only an essoment and
not & zale of land by the Commissioner to the
County for State Highway purposes, would said act
comatitute a eximinal offense. The entire trana-
action vas plainly & case of vhere the Compuissioner



REonorable Stanley Kulawik, Pag: 2

morely agroesd to let the coumty have the ease-
ment bhecause it was impractiocal to get a loca-
tion from any othor property owner.

"Your opinion 9-3307 to Pred Eriasmsnm,
Oriminal District Attomey, Longview, dated
April 2, 1941, covers a propoution vhere land
a3 nold to the Coumty to be used for right-of-
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way for state highway.

"Article 373, Penal Code, 3tate of Texas,
providoss

"tIf sany officer of aay county, or of any
¢city or town shall become in any manner pecun~
iarily interested in any omtracts made by such
soumty, city or town, through its agmts, or
othervise, for the construction oy repalr of
any bridge, road, street, alley or house, or
any other vork undertaken dy such county, city
or towm, or shall becomo interested in any bid

for sush work or in the purchase or

ulo of suything nade for or on account of sush
caunty, city or town, or who shall comtrest for
o roceivo any monay or property, or the repre-
sentative of either, or any smolument or advan-
tage vhatsoever in comsideration of such bid,
ﬁw, contract, purchase or sale, he shall

finod not leas than fifty nor than five
hundred dollars. Aocts 187k, p. A8.7

"I ax inolined So take the position, with
all authorities I could gather on this parti.
cular question, that since the Commissionsy
from vhom this ecasomant was gotten, through the
county but for the State s And aines no
sale of land was effected, and that this parti-
culer Comissioner acted in line of duty with
his Commissioners'! Couwprt to comply with the re-
quest of the 3tate Highway Department in secur-
ing & place to dump this exoess dirt, and

- to permit the dumping of the dirt on his land
after it developed that mo other practical gg:nea
coumld de secured to dump the 4irt wvithout
cowaty having to pay possibly 100 per cent mors
for the zame 2privilege.
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"I wvill appreciate hl;::! your opinion in
this matter &s soon a8 con ent, and 1f it
should develop that your opinion fs that this
partisular act oonstitutes an offenss, and that
sald transaction wvouid be void, will you please
ke aome tions as to the le procedure
to take now > the Wt has been

It wvas held {n the ocase of Righy vs. State, 10 8. V.
that this Articls inhibits any officer of the county, oity
or town from entering into, en accomt of himself, any kiad
of & financial transaction with the county, ets, In this
case the indictaent charged the vioclation that the acoused
sold a mule to the sounty of vhioch he wvas & comty commission-
or. The court held that this vas & violation of the adove
maatimed atatutass,

a"“lgg%mett?e:?a - vs. Ellis, 59
v Wy Comuission Appesls other
tmaluza ﬁom the above mmtioned »dammu

73, Vernon'a Amnotated Code) that it is the gmerel
rule that mmioipal contracts in wvhioh effioers o employees
of a city have persmAl pecwiiary interest are void,

Vo direst your attemtion to Article £340, Vernon's
Amotated Civil Statutes, whioh provides:

"Before mntering upm ths dutiss of thair
office, the cowmty J and sach ocamissionsr
shall take the offie ohth, and shall also take
& yritten oath that hw will mot be directly or
indivectly interested in any eontrat with, or
clain against, the comty in whiock he resides,
except Suol warrents &s may issus to him as fees
of office. EFach commissioner shall execute & bond
to be approved the comty jJjudge in the sum of
three thousand ($3,000,00) dellars, payadle to the
counnty treasurer, conditioned for the faithful
performance of the dutiss of his office, that he
wvill pay over to his county 4ll mewys iu.mxy
434 to him out of cowmty funds, as volmtary
paynants or otherwise, and that he will not vote
or give his consent to pq out county fuuds ox-
cept for lawful purposes,
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In the case of Bland vs, State, 38 8, W, 252, it
vas held that a county official may be removed from office
for offlocial miscomduct, though he has not been convicted
on an nindictmnt for the offense alleged as growmnds for
removal .,

In view of the rorogoi.ng authorities and the above
stated facts you are respectfully advised that it is the
opinicn of this department that the above mentioned trans-
action violates Article 373, Vernon's Annotated Penal Code,
and that said trenssction is void. It is our further opin-
ion that the money paid to the said commissioner was illegal-
ly paid to him snd that it is his duty wmder Article 2340,
supra, to pay over to his county all such money illegally
received by hin’

With reference to the legal procedures to be follow-
od,after the easement deed has been recorded sad paid for,
18’ s matter to be determined by the comuissioners! court,
This department cannot make suggestions with referencs to
the same, .

Trusting that the foregoing fully answvers your in-
quiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

. (oAl ttlo s

Ardell Williams
Assistant
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