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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
AYTORNKY GENERAL

fon. B.G. Garvey
County Auditor
Esxar County

San Antonio, Texas

Deaxy Sir: Cpinien No. 0-3568
Fo: Comys nsation of county
hichway patrolmen.

Your lettor rcquesting the Op*aiun of thig De-
partment, upon the cuesticm etated hersin, has been re~
coived, The- quss;ions precented are as followss

“For gniaance in mattars that in all prob-.
obility vill erise in the nser future, will you
plarnce adviss fhils oifice vhzthsr Senate Bill
278, posegé by the Forty-first Loglislatura, Reg-
ular Sgesion, Chspter 150, Pege 326, is still
in force =nd ﬁrfaot. If this net 13'st111 in

- effsct, will 3% or Article 6699 as emended, 1937,
45tk Lagislature, p. 43&, ch. 225, Sac. 1, con-.
trecl in Baxsy County, sincs the Bupremg Court
oites tha lattar, Article 6599 ng emanded, as
being the now existirg suthority for & hishway
patrol?:

*The ruling of thy Suprene Court was made
on Msy 14, 1921, but, of courre, the mandatg
vill not be delivevﬁd until the poried for il
ing & mo%ion for rehecyring haos elapsed. Does
the Scpreme Court ruling tske effect et the tima
of ths Tirst amnouncezent, May 14, 1941, or does
. 4ts effectivensss bagin st the exvirstion of the
period during w‘ioh e motion for rehgaring may
ba £iled?

"Tn the evant a =otlion for rahkseying is
T1ls4, will the ruling teke affeot at tha tinme
of tkba first npnouaccusnt, or at the time of
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either 8enlal of tke motion or the rehearing,
it grented, and ths original ruling is reaf-
_firmed,"

In a letter bearing dste of Juna 26, 1921, Ion-

orable Jey Ssm Levey, Asalstsnt Criminel District Attor-
ney of Pexoaxr County, Texes, stated in a letter addragsed
to thls Departacnt, thas

nSince the question of the constitutionality
of Eenzts Bil)l 278 is befora the Suprens Court
snd will likely bs psssed uroa, we do not ex-
peect yovr offica to render en oprision on that
guastlon. Fovever, wo 40 ask that you immediate-
ly sdvisg our Couvnty Audlitor concsyrning the
other two questions pertaining to the effeotive
Gate or“the'juﬁgment of tla Suprene Court.
k % £

Avperently, under the fects, eight county hick-
wvay patrolmen were appointsd by virtus of Article 6699b,
Varnonts Annotatsd Civil Stztutses, snd the Suprare Couwrtd
of Texzs in ths cass of CIAS, V. ANTERSON, CCUNTY JUDGE,
ET AL, PLALITIFFS IS ZIERCR ve. VILL ¥. V00D, SHIRIFY,
DIFINDANT IN ERRCR, &anorg othar things held thet Article
659Gb, supra, was unconstitutiorsl, Iovever, a motlion
for rehesring has bsor fil«d and has noct yet been passsd
upon by the court. ' ‘

Ths question to bs determined ecems to bo whether

or not ths Comuissionsrs! Court csn legally pay ths eight
ebovs nantionszd highway patrolmen. Ey virtue of Article

6699, Vernon's Annotated Civil Statutes, the Coazissioners?®

Court ecting in con junctiocn with the sheriff may exnploy
not more than tvo regular deruties, nor more then two ad-
8iticnal deruties for spscial emsrgsncy to ald seid regu-
1or deputies to bo kaovn as county traffic officers to
enforce the hishvay lawg of tris state regulatinzz ths use
of the vublic highways by motor vehicles. We think that
' this gtatuts is suthority for the Commuissionars' Court
to employ not more than four dsruties tobe known ee
county traffic officers $o enforca the highway laws of

this state. Tha further gquestion La reiged by your letter

whethsr or not the said county highway patrolmen ere és
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facto officers,

An officor de facto has besp bodily definsd as
ong who hes the reputation of being the officer he as-~
gunes to bs, and yet 49 not a good officsr in point of
lew; alzo 1t osas vho, undsr color of right, snters into
the possesgsion of an office and exerocisgas the funotions
thsreol, or vho axexrcises the duties of the officer un-
éar coloxr of a known and velid eppointnent or selection,
but fails-to confora to sons rrecedent requiremsnt or
condition, as to teke an oath, give a bond, or the like.
Numerons obher definitions similay in import, ars to be
found in the books. ‘Tne doctrine of ds fzeto officers:
is founded upon poliocy ond necsssity and is accepted in
order to protect the public ard individuals whers they
may bscozie involvsd in the of Ticisl acts of psreong dia-
charging the doutles of officers without belng lawful of-
ficers. The lew validates thair amecess to public and
third psrsopns on ths ground that, though not officers in
lew, thay are in faet officers whose acts public policy
requires should be considersd valid, (MARTIN vs. GRAND-
VIZW INDEYINDINT SCEQOL DISTRICT, 266 8.W. 607; TEX:S
:U-RILJPRUD:.::;C.?&I‘ Yol. BL, e 614.)

Thare can be no o*ficer. eithar de jure or de
facto, unless there is en office to £ill; nor can thore
be such a thing as a8 ds facto office. Therefors, bhafore
€ person can be regurded ez a dg Tasto officer, tharc
rust be an office which he could hold de Jure. Thus if
the lew purporting to create an office is unconstitution-
2), 2n assumned incumbent is not an officer de facto.
(STATE vse GIILETTE'S SSTATE, 10 8.W. (2d) 984; WHATLEY
¥s. STATZ, 8 8.V, (2&) 174; TZX4S JURISPRUDINCE, Vol. 34,

Pe 615)

Two persons cannot at the same tims be in the
actual occupation end exsrcise of an offics for which the -
law provides only one fincumbant - a rule that applies to
en officsr de jurs and =1 ofrficsr .de facto, It Tollows
that whore there is en officer ds jure thers can dbe no
room or place for an officay ds facto, nor oan two 4iffer-
ent officars de facto ba in &n office fer which the law
Provides only ons incumbent, (GIRMANY vs. STATE, 3 S.VWe

(2a) 378).
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It is squally clear that eibhﬁ persong ¢annot be de faoto
officers in offices for which the law provides omly for
-incumbonts as Article 6699, supra,

Vis quote from STATE vs, GILLEZTIE'S BSTATE,
BUPIT, '

% % % % In othsxr words, it is urged that =
de facto offficer may exist though thsre be no de~
Jure ofrfics., Ve cannet uphold tris contsntion,
Thare can ba no offlcer, either 6o Juro or de
faocto, unless there be an office to £111 % % a"

Article 1772, Vernon's Annot3ted Civil Statutes,
-provides: _ .

*The . Judgment of the Supremns court shall be
f£inal at thae expiration of fifteen. (15) deys
from the rendition thereof, when no motionx for
yehearing has been filed,® .

Jn tha sbova mentionsd case of ANDERSORN vs. LLOD,

sapra a motlion for rehearing has bsen filed and as ebove
stated, has not been acted upon by the Suprems Court,
It is our opinion that ths ‘uegment in this case will
bacome Tinel on ths date vhén the motion for rehsaring
has bsen acteu upon by sald 'court. (see the following
c¢ases?

KORN vs. KON 29 8.¥. {24) 1055;

TEYAS EMPLOYIRS INS. AS"OCI-,TTO‘{ ve, TEXAS .
& P. RY. €0., 129 S.W, (2d) 746;

WILLIAMS vs. VAXAHACHIE KATIONAL BANK, 51
S.W. {(24) 1073).

It will bs noted that Articles 6699 and 6699%b
are substantially the semse except that Article 6699b pro-
vided for the appointment of eight highway patroluen in-
steed of four as provided by Article 6699. The Coxmnis-
gioners!' Court and sheriff attempted to sct under Apticle
6699b vhen appointing tha eight highway patrolmen, Ap-
parently the Conmissioners snd sheriff d4id not consider
Senats Bill No. 278, supra, or atteapt to act under i%
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{n tppointing the sbove menticnsd county hlghway patrol-
men, or ocunty traffic officora. 4As the question of tns
coastitutiotalsity of ssid Besncte Bill is berare the Su
preme Court, weé axpresc no oplnion conesrning the snﬁe,
eré, Tor the gaze resson, w6 oxypreecs no cpinion ws 4o the
valiﬂity of Article 6H9%Db.

It L cur opinian thet resrrdlens of ths ques-
tion of the inveliGity of Article 6£59%b or ths epplica-
bility of E.8, No., Z7 B the Coxnissionsxa' Court, aocting
iz ¢onjunction with tha sherify, had the leged suthurity
to employ nct mcre than tvwo vugulur depruties, nOT nors
than two additional deputies for spacisl emargsney to oid
8314 regular deputies to be knovn ag county traffie offi-
csrs, amd that alch appoln tzients, if rsgulerly mads, arg
valid notwithstsnéing the employmsent was attenpted to bs
rmede under Articla 65690 instend of vnder ths aubhority
conferred by Article 6659. Therafors, it nacsssarily fole
© lowa thut sxleyies of only four of such officers &RY now
be leznlly paid by the county. Vhether the ressining
traffic officers ms a2y be legally noid for their uarvicaa
vill 6srend upoa the final jufcwent of the Suprems Qourt
- in the 02895 cf ARDEREQN va, ¥0OCD, eupra.

xruﬂting thet the foregoing fully answers your
inquiry, we ore '

" Yours very tru4y
APPHVED JUL 3

W TTORIEY GINZFAL OF TIXAS
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FIRST ASSISTANT
ATTOREEY GENERAT,
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