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Denr 3ir: _ Opinion Ho. 0-3509 </,\
9: If an officer szeys tho cwner of
8 ovrivata slde tho

owmnar's b

Arrest all the persons
tha ganme of chance, in-
g Aho owner as well as his
guedis?

to Ackhmowladze rese of your request for
8 dquestien as atatad above.

This 1
sur opinion on j

The cibqumdtances ipded which veace officsrs ars
{0 make arre3ta tholit warrants are generally
Chaoter 1) T4tls 5,/Code oI Criminal Procedure,
clusive. Svpecial provisions of
ths 2 rmit s rsats for cartain violations;

; with motor vshicles, 2ad othar violations of
lawd\re tinz\notor vehicles (Art. 803, P.C.); unlawful
carrysag arms YArt, 887, Ibid); ete., but wa find no such
Jpeciliiy p s Authorizing the arrest without warrant of
those endaged_in yfolations of the statutes against ganing.
3es Chapten 6, Tatle 11, Panal fode, Articles 615 to G42.

authaorize
covered

Article 212, Cods of Caxfininsl Procsdure, 1925, reads
as fcllowa:s
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"A peace officer or any other person,
may, without warrant, arrest an offender when
the offense i3 cormitted in his prescnce or
within his view, 1f the offense 1s one classed
as a felony, or as ‘'an offense azainst the pub-
1li¢c peace,.'"

This statute, which 13 controlling in most instances,
13 very plain - in order to justify an arrest under it the
offense must amount either to a felony or an offense against
the public peace. 4 Tex. Jur. T43, § 5 and cases cited in
notes., The circumstances must be such as to warrant a rea-
scnable and cautious man in the belief that a felony is being
comriltted, Moors v. State, 107 Tex. Cr. R, 28, 294 3, W. 550.

Article 618 of the Penal Code makes it a misdemeanor
to bet or wager any money or ctkher thing of value at any game
played with dice, For violations of this particular Article
warrants are essential to perfect a lsgel arrest.

Articles 625, 62G and 627 of the Penal Cods of
1925 are taken from Article 559 of the 191l revision, and
conderm &3 a felony the keeping of a place for the purpose
of belng used a3z a place to bst, wagsr or gamble with various
named things, among them dice. Article (28 makes it a mis-
demeanor for e to permit such games to be played in his
house, or in a house under his control, the said house heing
gither & public place or appurtenant thereto.

The Court of Criminal Appesals has seemingly encounter-
ed considerable difficulty in ccnstruing these several provi-
sions, but apparently has made a distinction "between permitting
8 casuil game on one's premises and that of permitting premises
to be kept for the purpose of gaming.” Fridge v. 3tate, 90
Tex. Cr. R. 75, 233 8. W. 979. Ses also the case of Prancils
v. State, 90 Tex, Cr. R. 67, 233 S, W. 974. In the latter
case we Interpret the opinion to hold that 1t was not the in-
tent of the Legislature to denounce as a felony the acts of
one who merely suffered the playing of & prohiblted game in
his house, but the proof must show that the premises were kept
"for the purpose of being used as a place"” to gamble., We like-
wise diract your attention to the cases of Bowman vs. State,
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117 Tex. Cr. R, 116, 33 8, W. {2d) %39 and Crundy v. State,
129 Tex. Cr. R. 93, 83 8. W. (24) 991,

The presence of paraphernalia and equipment for
ganbling (as additional proof) would seem to be sufficient
%0 sustain a felony convictian under the facts submitted
in your question., Rease v, State (Tex. Cr., A.) 153 3. V.
(2a] 395,

In the Reese caszs &sn attack was made on the suf-
ficlency of the 3earch wvarrant used by the officers. The
Court held that inaamuch as sald officers sawv gambling going
on and gambling paraphernalia in the house before entering
the house, they had the right, without a warrant, to arrest
the person who controlled and occupled 1t. 3ee alsc Xavany
v. State (Tex. Cr. A.) 147 3. W. (24) 262.

It 13 our opinion from & careful reading of the
above and many other cases that irf an officer happened to
see an owner of a private rssidence and several guests en-
gazed in a dice game in the residence, even though wagering
on the outcome of the "game of chance," absent other evidence
of the residence being "kept for the purpose of being used
as a place to gamble"” there would be no justification for
arrest of any of the participants until a warrant of arrest
had been obtained, If, however, from the existence of
gambling paraphernalia, or other facts, such residence was
being opersted as a place for the purposse of being used as
a place to bet and wager, and to gamble with dice, the
arrest of the.owmner would be legal under the provisicns of
Article 212, Code of Criminal Procedure, for & felony being
cormitted in the presence of ths officer. Reese v. 3tate,
suprsa.

If the extent of the conduct of the "guests" of
the owner was to do no more than to participats In the game
as players, such "guests" would not be guilty of felonious
conduct and & warrant would be essential to legal arrest.
To sustain a8 conviction for keeping of premises for use as
a gambling house, it must be shown that the accused had some
interest in the place in vhich prohibited games were played;
Levis.v. State, 136 Tex. Cr. R. 105, 124 5, W. (24) 121.
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Yo do not believe one merely playing at a prohibited gane
could be properly canvicted as a principal vith one

charged with keeping & place to De used as a place for

gambling. Therefore, such persons could only dbe legally
arrested with a warrant.

Youras very truly
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