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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GemaLD C. MANN
ATTORNEY SENERAL

Honoradle Ramey A. Smith
District Attomney

Xo gk.!.n C
r Sms, Texas

Dear 3Sir: Opintom Xo.

Ve ere in receipt 4f ¥¢ tey of Nay 23, request-
ing our opinion as o vhether the codsigdiment contnct. sopy
of vhich is attached hareto, . Anti-trust Lave of
Texas. The attached ¢

consignee located in

of Freeport, Illinoisy consignors,\and
Texas provides for il t b goods by yonsignors from Nemphis,
Tennessaee to the in Yexes, the transportation, stor-
age and sale of be-at consignee’s expense and
risk; the consignés, oft, the goods to his customers
by him, to remit to\gonaignors the/vholesale prices thereof.
upon consigues as to the
g00ds. The conaignee, mﬂcr.
ted tarritory amd e °
ssployment, Jand to sell omly :oods
seid oonsignors,.* q. gontrect express-
ph 3 thereof, thatt “All said goods so
the property of ihc gonsignors and tisle
It appears from Fare-

or for any goods until after he, the con-
e 3014 the same, FParagraph & also prdvides
for return of unsold msrchandise to consignors st the termina-
tion of the comntract,

Ve belisve, that on its face, this contract is not
one of sale of goods by the party designated as aom or to
the party designated as consignee, but is nthcr mfurgortl
to be, a contreact of oconsignment, The oontuat
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sixnilar in nearly all of its terms to the one before the court
in Stein Double Cushion Tire Co. v. Wn. T, Fulton Co., 159 8,
¥. 1013, vherein the Deullas Court of Civil Appeals, in holding
that the contraat before it 4id not violate the Texas Anti-
trust Lavs, saids '

" & &, The contract under consideretion
should, in our opinion, bd construed aa ong of
consignmeant, and not one of sale. Such it
purparts to be by its very tarms. #* ¢ &.*

After summerising the provisions of the contraot, the
opinion contimest

"Thess provisions of the contraat, it oo~
ours to us, clesrly indlicate that it was the
purpose and intention of the parties thereto
to constitute the Fulton Company of Texas sp-
pellant's factor or sgent to sell the goods
delivered to it on commission; the general
property in the goods remaining in the con-
signor., # ® o °

Another case involving a contrsct again peculiarly
similar to the one here involved is La Fon v, Falls Rubber Co.,
282 8. W, 386, Jenkins, J. in the opinion of the Court of Civil
Appeals of Austin summarized the contrect there involved as fol-
lovws, at p. 3383

*In the instant case, the appellse,
foreign corporation, shipped ita goods to
La Yon to be by him stored in his varehouss,
in Waco, Tex,., and by him to dbe sold and
delivered in Texas, in the counties apeci-
fied in the contract. The agent vas suthor-
ized to consummsate such sales without refer-
ring them to hias princigtl for approval.
Rach sale wvould be & sale Dy appelles in
this state, through its agent vho maintained
& place of dusiness im Waco, Texas., and
s0ld the goods of cgpollac stored in a vare-
house in that sity.

In holding that this contract did not violate the
Texas Anti-trust Lavs, the court continued:
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"But the sppellee, as owvner of the
goods, had ths pright to determine to vhom
1%t would sell the same and at vhat price,
and had the same right vhen selling through
1ts agent a3 if it had been making such sales
1tself, S8Such restristiom upon its agent would
not vioclate our statutes fordidding contracts
in restriction of trede.”

The Gourt of Civil Appeais refused reiief to the
Falls Rubber Company in its suit om this contrect against La
Pon on the theory that the appellee, the Falls Rubber Company,
wvas & foreign corporation doing business in Texas through its
agent without a permit.

The Commission of Appesls reversed this opinion of
the Austin Court of Civil Appeals in Falls Rubdber Co, v, lLa
Pon, 256 8. ¥. 577, on the ground that the contrect in ques-
tion vas in fact an interstate contract vhsrefors the Falls
Rubber Company vas entitled %0 relief in Texas Courts even
though it 4Aid not have a permit to transact dDusiness in Texas,
It is significant, hovever, that the Commission of Appeals
likevise construed the contract as a contraoct of consignment
and not s contract of sale declaring at p. 5791

"s & o, Fotvithstanding the contract
refers to and designates La Fon as 'agent,'
this would not be controlling. The exect
relation dDetveen them mist be determined by
the legal sffect of the provisions of the
contreaot itself, and 1t i{s generslly held
that the relation of ths parties under the
ordinary consignmwent agreoment is more exsct-
1y that of faotor and prinoipal; and, vhile
1t 13 true s factor is in the last analysis
an agent, the agency is & limited one, * & @ *

In Henderson Tire & Rubber Co., v. Roberts, 12 38, V.
{24) 154, Judge Crits, then on the Commission of Appsals, cited
the above tvo mentionsd cases with approval and reaffirmed the
doctrine vhioh they amnnounced in the following language:

"Ve agree vith the contention of plain-
$1ff that, so far as interatate shipments are
congcerned, 'it is well settled that odliga-
tions arlising ocut of agency contracts detvean
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consignors and consigneess, giving the eon-
signee exclusive right of sale vithin &
designated territory, and the consignes
agreqaing to carry no stock, and not to
advertise, and not to sell the goods of
any other mapufacturer, are enforceabdles
under the lavs of this State.® ¢ & &.*

After pointing out the distinction betveen contraocts
of stle and contraots of sonmignment or agency, the court held
the contract there in question to de void as being in viola-
tion of the Anti-trust Laws, not because of the axpress terms
of the contract, but because of the surrounding fsots and oir-
sumstances shoving the transaction to de in faoct & sale rether
than a consigmment. The court said:

“The contract of date Eovember 7, 1921,
might be legal as a pure agency contrect 1if
carried ocut as such, becsuse, in such event,
i1t wokld 3o0lely have affected interstate com-
merce, but if the intent, and purpose of the
contract, as svidenced by the record and tes-
timony, shows that it was to effect a direct
outright sale to defendants, vharéin the prop-
arty sold, and nowv sued upon, becames & part
of the common mass of property in this state,
and sublect to 1ts lavs, the fact that the con-
tract might have been legal on its fece, as an
ageney contract, does not relieve it of its 1l-
legelity as actually operated under and car-
ried out, W. T, Ravleigh Co. v, Land (Tex.
Civ. App.) 261 B, V. 180; I4., 115 Tex. 319,
279 8, W, 810. In other vords, if the tires
in question vere sold outright to defendants,
and after they arrived in Texas, being the
property # defendants, vere subject to the
illegal provisions of sald contract, ss s condi-
tion precedent to such sals, then the transas-
tion taken as a vhole vas rendered 1llegsl and
unenforcesble."”

We believe that the sttached contraot doces not on its
face viclate the Anti-trust Lavs in that it sppears to us to de
¢learly & contract of consignment and as such does not violate
the Anti-trust Lavs under the foregoing authorities. If the
¥ritten contract 4oes not in fact reflect the true relationship
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betveen the parties and it can be shown that the transactions
betveasn the so-called consignors and so~called consignee are
in fact sales of goods (as vas done in Henderson Tire & Rubber
Co. v. Roberts, supre) then such contract would be a viclation
of the Anti-trust Lavs of Texas as to Parsgraph & thersof
vherein the conaignoo agrees to limit himself in the sale of
the goods to a torritory to be assigned to him" and vherein
the assignee agrees "to have no other business or employment
and %o sell only goods consigned to him by the satd consignors.”
Vhether you vould be able to estadblish faots necesaary to shov
& sale of goods to the so-called assignes, in the facs of the
express provisions to the contrary in the vrittea contract, 1is
s question of proof vherein ve, of courss, cannot advise you,

We hope the authorities herein cited may be helpful to you in
this conneotion.

Yours very truly
ATTORNRY GEEERAL OF TEXAS

s Pl SR 7 v L.

Yalter R, XKook
Assistant
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