GERALD €. MANN
ATTORNEY SENKRAL

11

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

« leea awé Coamissioner

DM&& of

Pear Blet Opiaton Ho.)-3604

Ret

Should franohiel

1 --: ttms. “Mﬂw shall ba | ' T
A Q art¥oles of inoorporation or asscefation
be PN zith the MM Dozmissioner who

ariiote P Lriviies okes RS &%2%%‘

néact business unless snd gasil 1% hes
bifisats of auttority from the Penking Gonsiwsion-
s Artiale 384 provides that the Banking Comuls-
shEil not deliver the captitiosd copy of the
charter uatil he 4z prensntad with the rocelpt sigasd
by the beoretary of State showihg the payment of $he
‘required frsacnlse tax',

*as & practical mmtter, the articlass of
 asscoiation are often zignsd, filed and the resolu-
;tiom of-The ﬁnnxi.né; Buard paesed nonths befors the

bank 43 actuaily ready to engsge In Puciness., Fres
gquantly the sertificate of suthority is not a-iﬁwed

NO COMMUNICATION I8 TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED l‘\' THE ATTORNEY GEMNERAL OR FIRST ASSISTANT




15

Hon., lLee Brady, Comaissicner, Fage 2

for an even longsr veriad of time, pending rinal
arrangensnts to o icto business.

"Under the prssent practice, the Seore-~
tary of Ctate is requiring the incorporators to
pay franchise tax for the period coumenaing with
the passage of the resolution of the Banking Board,

“In view of the above facts, I respect-
fully submit the following queatlion: bhould the
franchise tax be computed and vollscted from the
time pf the resolution of the Banking Board grante
ing the osharter or from tho date of delivery of
the sartiricate of authority?™ '

Artiole 384, Revised Oivil Statutes, is quated
in full, as followst - -

*it the time the articles of ingorporation

aforeskid are submitted to the State Ba Board,

the applicants for charter shall deposit with the

Commisslioner the fe0 regquired by law for tis charter

they seek to have nted, If the ohartey i{s re~

fused by sald Boa i then the sharster fee aball de
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returned to the appilcants, 4 sertified o« ’
he articles of inoorporation shajl not be QQiivEred
s the inoorporators uatll Eheo t 50 the Pank
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The language stressed by us in thi‘éboft stat=-
ute is ussguivooal and mandatory and must be ocmplisd with,
But xirtiole 381, Hevised Civil Statutes, providing that the
Commissioner shall deliver a oertified copy of the aztiodas
of incorporation or uesesoeslation to the insorporators upen -
the approwvel and issusnce of a charter for such bank, doces
not speaifically fix the time of such delivery. FRowever,
it may vsery well be asgumed thut sugh eot should be performed
in due courze snd within a ressonabdls length of time atfter
the issuance of the ohnrter, N

On the other hand, srtioles 362 2nd 583, Re-
vised Civil &Statutes, requiring all State banks transact
businean in Texas to0 hold a certificate of authority iss
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by the Commissioner in the form prescrided, doss not neoese
sarily bear any relation, in time or in sudstance, to the
lssusnce of the charter and the forward of the articles

of essoclistion or incorporation. The articles last adverted
t0 are seoraly caforcemant measures to csuse all State banks
t> continua to comply with the banking laws and their charter
yowers, Such certificstes of suthority wuld not be required
to be held snd posted by & chartersd bank unless aad until
sush n:gx'waa agtually transacting business, and, hence
might ndt be {msued forr a long period of time unbaoquoni"ngﬁ_
the resolution of the Banking Doard grant the dank's chaye
ter, Therefore, the legislature, in providlng by Article 384,
Revised Civil Statutes, that a seytified copy of the articles
of incorporation should not be dslivered to tho incorporators
until proof of payment of franchise taxes ls nade, (whleh
dalivery is presusptively concositant with the issuance or
granting of suah charter) must necessarily have contemplated
that fxanchise taxes levied dy Asticle 7084, Revised Civil
Statutes, would be computed and ¢dllected fyom the date of
the issuznse or granting of the atlon's ohartey, which
gives the banking corperstion @ right to existenocs, rather
than from the date of the issusnce of a certifiocate of au-
thority, whioch mer is an asduministretive contition prere-
ggi:%:; to the acgtual transaction of business under such

A ¢ at the nature of the franchise tax
supports this lsgislative iotent, Iisofar as it affeqts
domesiio ruther than foreign corporations, artiole 7084,
Revised Civil Statutes, provides that “except as herein pYoe
vided, every dozastic Gorporstion heretofore or hereaftey
gggziﬁzg%. ° » qgsa%%,‘on or before lay lst of each year,

3 0¢ 10 the Secretary of State a franchise tax
¥ar“tﬁd!icar Foll » based upon that proportion of the
outatanding capitsl stook,” ete, (Underscor ours)

#ith referencs to domestic eorporations, irte
1ole 70BS, :evised Tilvil rtotutes, likewiss provides tﬂnﬁ

%g%gggﬁgggg_gzgzggg_ggnsgg;g_ IPOrat is croarte in
té, « « o« BuGh oorporation sha Togu o pay
in advance to tne learetary of State, as its franchise tax
fron that time Sown to and Inocluding the 30th ﬁai of april
next following, oaly such proportionate part of its annual
fracesise tax, us herelnacove prescribed, as ths perliod of
time bstween the date of filing of its srticles of incor-
poration, « « » 8nd on the lst day of !} following, Lears
t0 a onlendar year”, (Underscoring ours
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It is to bes noted, under the abowve statutes,
that the franchise tax $s caused to soevue and dbecoms due

and paysble when & donsstie ocorporation 1a charts ratheyr
than on the Aate when such’ ooqorat.ion gtus Lly dommences
business under such chzrter, In Tast, e ocage Of (ose

.migos Uil Company, et a&l, va, state, 131 5, W, (24) 316, it
was helé that such franchise tax zsecrued a:gon the ¢corpora=-
tion's frenchise and rights under. its charter rather than
upon its legal right to do business thereunder, In this coge
nection the ocourt sald:

: "We have reached the firm conclusion
that when the statutes are gonstrued together, as
tliey should and muat be, they express a clear in-
tention upon tha part oi‘ the Legl slaturs to exect
‘payment of the ataual franchise tax of domestio
corporations, such as sppellant, so 1 as their
charter and charter powers sre in operating or .
opsrative effeot, unaffested by the forfeiture in

o mantime of fie logal r , to engage in busi-
ness dbecause of its default in the payment of the
presoribed tax." ,

' The oorporate franchise of & state dank springs
intc existenge, under Article 581, Revised Civil sStatutes,
upon a favorable determination of the Banking Board that a
.charter should be granted, and ite resolution to this effect,
It is upos this corporate franehise and existence that the

- franchise tax is levied and solleoted rather than upon the
legnl right to actually engage in dusiness under the subse-
quently issued certiricate of suthority, reguired dy Artie-

cles 382 and 383, Revised Clvil Statutes,

%o, therefore, advize that the present prace
tice of the Seore of 51:&&0, in requir paynent of
franchiss taxes for the period oocmencing with the grant-
ing of @« corporation's charter end the resolution of the
Panking Board therean, is sorreot, snd should de complied
with by the sorporations arfested,

Trusting the foregoing fully answers your in-
quiry, we are

Yours very truly'
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