OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GRERALD C. MANN
AVIORRRY GENERAL
g
e,
£ Honorsble G, E, Gilmer, chaxmn '

ke, Committes on :ndleio.ry and Uniform State Laws \
¥ . House of Represeutatives
N!:  Austin, Texas

B . Dear Sirs
R
4 . Your levter of Tuie 10, 19
of thls Department upon, abovs ‘qta d question has beex
‘Toceived.
, We quote fro
I ¢ . "I hand « B, No. 345 by
i * Senator Spears, 18 p in the Zouse
1 Commitieod on Judfelary sp@ Unlrors 3tate iaws,
s and ‘vequast\that y vis¢ " me, as Chairmen of
this co not tals bill is un-
Jiss ¢ or speclal Mll andsr
e t thoritg of\the recent ocase of J. 2. killer,
ot of ﬁl Paso, Texaa, et al,"
"‘l Sonatd BY 5 rsads as follows:
, 1l ¥o ve entitled, an act to provids for
235-'-- fees for Constables whose preeinetn lie Iz cguntiss
BE heving & population of more then three hundred twenty-
. five thousand {325,000) and less than three hunired
| A ninety--thousand {590,000) by the last preceding
el Federsl Census, and whose precinects lie in wicle cor
| in part in an- inoorporated eity or town ccatalaing
., '
bR , _
“:‘!'- HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL, OFINION UNLESS APPROVE® BY THE ATTORNEY SENERAL OR FRE™ waayland
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tarritorial limits of twenty~five (85) square miles

or more, such fes to bes the same as those now allowed
to Sheriffs, and providing for ths payment thereof

by the County on all eriminal cas-s where the defen-
dant is convicted or plsads gullty, and such defendart
fails to pay his fine .and lays his fine out in the
county Jall or disoharges thd sams by means of work-
ing such fine out on the spunty roads or on any sounty

project, and repsaling 4rticle 1055 of the Code of
criminai Procedure insofar as it appiles to Constabdles
of Justice Precinots in sounties having a population
of more than three hundred twenty-five (3£5,000) and
less than three hundred ninety thousand (390,000) by
the last preceding Federal Census snd vhose preocincts
1ie in whole or in part in an incorporated city or-
town ccntaining territorial -limite of twenty-five

(25) square miles or more, and declaring an emergency.

“Be 1t enscted by the Legislaturs of the State of Texast

*Saetion 1. Constadbles whose precincts lie in

. countlies having a populatipn of more than three hun-
dred twenty-five thougand (3£5,000) and lsass then
three hundred ninety thousand (390,000) by the last
preceding Federal Census, and whoge precinosts lie in
whole oT in part in an incorporated city or town con-
taining territorial limits of Twenty-rive (25) square
miles or more, who exscute pProcess and perform ser-
vioces in civil and oriminal aotlons shall receive the
sams fees allowed to Sheriffs for the same serwioces,
and in all criminsl cases whare the defendent is c¢on-
victed or enters a plea of gullty and is fined and is
unable to pay said fine ard lays out nis fine in the
county Jjall or dlscharges the saxe by meens of worklang
such fine ocut on ths county roeds or on any county
project, the county shall be liablse to such Constabdble
for all of seld feoes of said Constadble, and such
Constable zhall present to the Commissioners' Court of
his County a written aceount speoifying each criminal
sction in which he c¢laims puoh fees, certified to by
the Justice of the Peace to be correct and filed with
"the County Clark. The Commissioners®' Court shall ap-
prove such a¢ccount for such amount as trhey msy find %o
be correct and order a draft to bDe isaucd on the
County Treasurer in favor of such Constaeble for the
amount so approved.
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“Ses. 2, Artiole 1065 of ths Code of Criminal
Procedurs of the State of Texas be and the same is
hereby repealed insofar as it appltos to Constadles
coming under this Act,

®S5ec. 3. The fact that under the sxisting laws
in osrtaln counties containing cities of large terri-
torial limits Constables are nod% recelving adequate
sompensation for serving process end performing ser-
vices in numercus misdemsenor cases, although they
ars pus to great expense in serving process, creates
an emergendy, and an imparative public nesessity
sxiste, that the Conatitulional Rule requiring bills
to be read on three several days shall be suspended,
and this Aot shall take effect and bde in force from
and eftsr 1ts passage, and it is so enaoted.”

Artiole 1085, codg'er Oriminal Procedures, reada as follows:

"The County shall not be liable to the officer

Al ~ and witness having costs in-a misdemssnor cass whera
51 1 I defendant pays his fine and costa. The county shall
TR be liadle for cne-half of the fees of ths officers

of the Court, when the defendant fails to pay his
fine and lays his fine out in the county jail or dis-
charges the same by msans of working such fine cut

on the ocounty roads or oh any county projest, and to
peay such half of costs, the County Clerk shall issue
his warrant on the County Treasurer in favor of such
officer to be pald out of the Road and Bridge Mund or
other funds not otherwise appropriated.”

Section 568, Artioles III of tha State Constitution providal
in part as follows:

*The lLegislature shall not, except as other-
wise providsd in this Constitutlon, pass any local
or special law . ., . Tegulating the fees, or sxtend-
ing the powers and duties of aldermsn, Jjustices of
the pesce, magistrates or constadbles; . . . and in
all other cases where a general law ocan be made
applicadble, no local or special law shall be snactad.

”
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It will be noted that Article 1055, supra, provides in
effeet that the county shall be liable for ons-half of the
fees of the officers of ths vourt, when the defendazt fails
to pay hie fine and leys his fine cut in the county jail
or dlsscharges the same by means of working such fine out
on the county roads or any ceounty project. Senate Bill ¥o.
348, supre, provides in effect that in all criminsl cases
where the defendent is convieted or snters a plea of guilty
and 18 fined and is unabls $o pay said fine and lays out hils
fine in the county jail or discharges the same by means of work-
ing such fine out on the ecounty roads or any county project, the
couaty shall be liable to such constable for all said fees in
such oases. Therefore, providing a greater compensation for
those constables, situated in counties ooming with the adove
designated populaticn brackets, than the compensation provided
for thoes constadles in counties having a less population or
a greater population than that set out by the above mentioned
population brecket.

#e have carefully considered Senate Bill No. 345 in con-
neotion with Seotion 86, Article III of the State Constitution,
and the receat case of J. R. Miller, et al vs. the County of
Kl Paso, Texes, et al, handed down by the Suprexzs Court of Texas
on April 83, 1941, and the authorities cited tiersin. Ihersfore,
it 1s our opinion thet Senate Bill No. 345 is a special or local
bill attempting to regulate the fees of constables end 1s, thers-
fore, unconstltutional and void.

Trusting that the foregoing fully snswers your inmquiry,
ve

are _
| | Yours very tm
" APE JUN 19, 19 y trly
M/_ATTORNEY GINERAL OF TEXAS
WW
FIRST ASSISTANT . By

ATTORNEY GENERAL o Ardell illliams
‘ ASsistant
AWN
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OPIMNION
COMMITTER




