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N Your request for opinion upon the following stated ques-
tion:

" Gan the conmissioners' court pay e board bill
for the sherifr when he oaly arresta & prisoner
and does'not place him in Jail?™

has been received and carefully ccnsidered by this Departuhnt.

The sherifr of Newton County, Texas, is compensated on
a fee besis.

Artiocle 1040, Verncn's Annctated Texes Ccode of Criminal
Procedurs, reads as follows!

"Por the safe kesping, aupport and maintenarce
of prisoners confined in jail or under guard, the
sheriff shall be ellowed the following ehargoa:

"i. Z¥or the safekeep of each prisoner for
eack day the sum of fifteen cents, not to exceed
the sum of two bundred dollars per month.

*&. Tor support end maintenance, for each
prisoner for esoh dey such ar amount as may be fixed
by the commissioners court, provided the same shall
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be reesgnebly surficient for such purpose, and in
no event shall {t be less than forty cents per day
por more than seventy-five cents per dsy for esach
prisoner. The pet profits shell constitute fees

of office end shali be scoounted ror by the sherift
in his annual report as other fess now provided dy
law. The sheriff shsll in suck report furnish an
itemized verified ecoount of esll expenditures mads
by him for feeding and msintenance of prisoners,
sccompenying such report with receipts and vouchers
in support of such items of exponditure, and the
difference between such expenditures and the amount
allowed by the commissionars ccurt shall be deemad
to constitute the net profits for whick Beid officer
shall sccount as fees of offlice.

"3. For necassary mediocal bill end reasonable
extra compensation for attention to & prisoner during
siekness, such an amount as the coxmissioners court
of the county where tho priscner is confined mey
determine to be just and proper.

*4, For ressonable funeral expenses in cese
of death,"

The cases of Dalles County vs. Reynolds, 199 5, v, 708,
and Harris County vs, Hammond, 203 S. n. 451, hold that the
per diem sllowance to the sheriff for the board and care of
prisoners is for each dsy the prisoner is in jail, reéegardless
of whether he repeins in Jail the whole of the day and that
if the prisoner ie kaept in jeil for any substantial portlon
of the dsy, the sheriff is entitled to the full per diem
allowence. %e guote from the cass of Dalles County vs, leynolds,
18¢ 5. %, 703, as follows:

"It is contended by appeliant thet to con-
strue & ‘day' as used in the statute to mean the
time from midnight to midnight would, in many cases,
work an injustice. Ip reply it might Justly be sald
that in meny ways it might work an injuatice to the
sheriff 'to construs the stetute as contended for by
appellent. ' ]

"I{ seemas that 1u the instant case ths county
auditor required that 8 reccrd bhe kept of the
fractional part of the day, when only & part of a
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day was consumed in keeping a priscner, in some
instences to the hour, allowing the sheriff only

1 2/3 cents per hour, By this method it night
arise that if a priesoner wes reoeived in the
morning, say at 7 ao'eloock, and discherged et 2
o'clock the same day, after two meals were given,
and &1l the trouble engendered for receiving,
keeping, end dimeharging him, the sheriff would
only receive about 12 eents, whioch would inmo
respact begin to compensate him for his trouble

in kXeeping, supporting, end meinteining him.

vwhen the contreoct was mede for the pay of the
sheriff for such aervicos‘ there waa nothing said
about a division of & day's time, end our decisions
holding that when a day is B0 expressed it is to be
construed to mean the time elapsing between mid-
night and midnight, we will g0 construe it,
especially so when the county commissioners had the
opportunity to limit it iz the contrsct with the
sheriff and faliled to 4o so."

You state {n your letter that the dafendant was arrested
but not pleced in jail. We assume from your letter that the
defendant was released very soon after his srrest, was not
Pleced "under guexrd" for sny sudbstantisl length of time and
was not served eny meals by the shaeriff,

Under the facts stated z2nd essumed,it is our opinion that
your question should be answered in the negative, and it is
8o answered.

Very truly yours
ATTORNEY GENERAL OF TEXAS

SN fim. J. Faoning
' APPROVEDJUN 23, 1941 Asgiatant
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