OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Ven Heils NMoFerland
County Attoraney

Maverick County

Ragle Pass, Toxns

Deoay 8ir; J‘L Opinion No, O-388
Res l’ubuo Roads

Your request for op
carttulls acnaidered by this de
your requut as rollowl:

eht anﬁﬁvoah-
w411 tixds of the Oll't
years ago meny pes

-ltcrl from the ou do:-i

',D

his lend of the Rohleder's i turronnn

~" - g4 on thréde sides bg the Pabla pasture which
changed ownership sbout two years age, The
gonerally accepted rosd te the shack runs
through this Fable pesture, end the forymer
oxners of the Fabla parmntttﬁ troo ingress cnd
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egress over this rosd to and from the shaock,
Tuis wes over s duration of pe:rhaps sokme 2D
or more yoars, &nd the rosd thus used was
also used for going thrrugh snd deyond the
Pabla yasture to the Paloma,

"Ahout two years azo Colonel Johnson
rurebesel the Fabla pasture and has ;luced a
loeck on the gate aeross this rosd, At first
Colonel Johneon petrmitted twe loeks on the
chain whish bound the gate, one of the locks
belng his own to whidh he kept the kag;. and
the cther belng that of the Rohleder Brothers

- t¢ whieh they Lkept the keys, Recently Col-
ocnel Johnson has removed the lock belonging
to the Rohleder Brothers and tlaced his own
lock thare as the oaly one, and furnished the
Rohleder Frothers two Leys to it,

“Thera ig another outlet from the shaek
in enother direation, but the seme is oon-
sidered unsuitadls beseuse it ercosses saveral
bad orceks which are socetizes impassadle,

"The Rohleder Brothers have requested
the Commisali ners Court to take some motion
ia regard to this rosd through the FPedla pes-
ture to the shagk, dusing thelr reguest
apparently, os the theory that sueh roaﬁ im
aipnhlic thoroughfare by usage and preserip-
tion,

*Y have attexpted tc discover the law
governing such case, and have not besn able
to fleternine whather the fTaets stated con-
stitute said road a public thoroughfare,

*will you kindly give me your opinioni

' "First, ap to whethey thw roed is a
publie thppoughfere by virtue of the usage
above mentioned}

*Second, ag to whether, if the roed i»
a publie thoroughfare dy usage, the Commis«
sl ners Court can take action and force
Colonel Johnson to remove the look from asald
gata,"
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On Yebruary 20, 1941, this department wrots to
u stating that wse coul& not answey your first question
ecause it was a cuestion of fact, On June 13, 1941, you

. requested that we answ-r your second qusstion,

Article 784, Vernocn's Annotated Texas Penal Code,
reads as follows:

"Whoever shall wilfully obstruot or in-
Jure or eause to be odstrueted or injured in
ony manner whatscever any publis rosd or high~-
way or eny street or alley in any town or oity,
or any publie dridce or causewey, within this
State, ahall be fined not exc-eding two hundred
ollars,”

Sections 15, 16 and za.'gg;fzer IV, Highways, peges
.342;1-2, 549-50p Volume 21, Texns sprudence, read as
oliowst

*} 18, In Genersl., - As already noticed
a right of publie travel over land may be a¢=-
quired without any establishment of a highway
by proeeedings under the statute. Also, as
noticed hesreafter, offieial efopticn or even
recognition is not essential, One nonstatutory
mode of aoquisition is by dedication, Dedica-
tiop may be by overt ast of the owner slignify-
ing his intention, the dedication deing ac-
septed by publie use. Also, withcut eny overt
sot on the owner's part, the public may in
fact travel over his land {n such e¢ircumstances
that intent to dedicate it to the pudblic use
for highway purposes mey be iaferred,

"Another rode of agquisition is by pre-
soriptive rignt vestin@y by virtue of long-
ecntinued use, Thus yublie use meay be evidenos
of the secastance of e dediontilon, or of the
owner's intant to dediocate and the judbliot's
ascosptancs, or cf e preserirtive right of use.

rDedicaticn and preseription having been
oonsidered genarally elsewhers, in the present -
chapter, starting from the fact of publie
travel over land whereon no highway has been
statutorily estsblished, we inquire es tc the
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signifiocanes whish that use has to establishb
8 legal right., Ia short, while some refer-
snce to theory is indispensable, we are here
more concerned with applications of the doo~-
trines of dedicetion and preseription to
partioular fact situations,

*{ 16, Theory of Acquisition = Apart
fron instances of pudblic use whoere the land
owner has otherwise manifested an inteat to
dedicate, publie use eonnotes 4ifferent
theoriss in differeat jurisdietions, In
sngland soquisition of & highway easenent
by public use ia derogation of the ownership
of the fes is based on implied dedicatiocng

n Seetlend on presoeription) while in Texas

s in other states of the on) either
theory 1is applied as the fasts appsar to war-
rant, According to oiroumstanses and the

- attitude of the owner, publis user may be

svidence that s road has bean- established by
dedisation or dy preseription, or by both
nethods. A judgment decreeing that the
easenent has been asquired will be affirmed
ir soquisition by either dedication or pre-
seription is supported by the evidenoce,

"The olese relationship between presorip-
tion and dediecation is illustrated by the
riofioa of a lost grant - or rather deed of dedi-
eation, .

"tppggariptiont origzinally eignified thet
the right was of unknown end probably undis-
covarable origin, end thmt the right was
anterior tc the memory of anyons, This obe
sourity of origin was disguised by the fietion
that the rizht had its origin in grant, snd
shat the grant had been lost, A feligned

" mllegation of = loat grant sould not be tra-
verssd by rlsa, but now that the statute of
limitations has been sdopted by snalogy, the
fiotion ie regarded as a mers rsbuttedle
presunption, ,

". . 9
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"j 28, Adverse Use as BEssential - Under
the general l=w of title by limitation, pos~
sessicn must be hostile to the trus owner in
the sense of an intent on the part of the
poasessor to hold the land as his own, the
statutory expression 'elaim of right! bvelng
construed to signify the requisite that the
olaimant must not have entered upon the land
in subordination to the owner, Clain of right
adversely to the owner is alse emsential to
prasoriftlvc titlie to any essement, inglud-
ing s highway sasement.

*'The general yuls is that, before a
highway can be estadlished by preseription
it muet appear that the generel publie, under
a olaim of right, and no% by msre permise
sion of the owner, used some deflined way,
witacut interzuptlion or substansial ohange,
for at least the longest period of limite-
tion presoribed by statute in an aotion ine
volving the titls to land,' '

"0bviously, the use oaunnot be adverase
where it is, and always has been, by sxpress
permission of the owner in terms indicatisg
that he 15 to be Lfree to withiraw pexmi-:sion,
The zame 13 also true vhere a teoit permis-
sion appears, If the rule ware otherwise,
every license would mature into a legel
right, snd unneighborly scnduet would de
sncouragzed - whieh is ccntrary teo ths poliey
of the law," '

Secticn 218, Elighways, 21 Texas Jurisprudence,

pages 732 and 733, rewuds as followsy

*§{ £18., Proof by Fudlie Use and 0fficisl
Recognition -~ The statutory term ‘public rosd?
eannot be read as sxcluding a way to which the
public have asquired a right of use withsut
the statutory proceedinss, Although there
may be nc evidonce of stetutory estadlishment,
the road may be none the less & legnl one, ob-
gtructicn whereof is &2 penal offensse, dsnce

o
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thet the rosd is in law a highwey may de
shown by leng-eontinued use eand reecognition
by the county authorities working the road,
Ab order of the commissioners' oourt declar-
ing & road of sonstatutory origin to be & \
public roed of a designated class is likewise
aufficlent,

PThe best evidencs that hands have heen
asslined to work the road in gaestion is by
producticn of sn order by ‘the comuissicners?
court to this effect, Unless & predicate be
laid by proof of the deastruetion or loss of
the county records, the oral testimony of the
comnisaicners that thci;nppoi ftveracers
and apportioned hands not octipatent evie
denoce of thoas faots,” = = -

-Beotion 3, Highways, 21 Texas Turisprudenve, peges

B61 and H6R, reads aa follows:

"{ 30, Eighway Vel NHon as Cuestion of
Faot - Thether a public 1 ght of Wiy has desn
acquired by dedicaticn or dy preserintionm is
generally a question of feet. In order to
authorize the withdrewal from the jury of an
i{ssue as tc the ereation of & right of high-
way by dedleation or prescxiptien, the evi-
dence stust be of such & gharaster as to leave no
room for ordihary minds to differ as to the
evncludion to be drawn from it. lLeaving a
strip of land open for public use, and ssll-
ing lunds adjoininf undsr deeds calling for
it a8 a boundary, is eogent dut not scnsiu-
sive evidence of & dediaation - at least
where the land is not designated in the
deeds as 8 publie road, The intent may be
to permit the publio to use the land under
revoc:ble license, and therefore the charge
sLkoulé lwave it open to the Jjury toc find what
‘the intention was in feet. Conversely, in
the com;:lete absence of avidenoe indicating
thet the publiic use is not merely pernmissgive,
it seeme that a directed verdiot for the owner
is in order., On the cther hend, & directed
verdict for claimeant of the sasenant is not
Justified where the testimony is inconclusive
a8 tCc whether the use was permissive or ade
verse,"
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In an action for injuries resulting from & land-
ovner's obstruction of a road on his premises, evidence that
the public had used road from ti-e imenmorial und had worked
end maintained 1t without objection, was held to raise an
irsue for the jury &s to whather the rosd wes a2 publio road,

Sce the czse of loffran v, Bynum, 10l 5. W. {£4) 600,

The facts gliven us are rather meager. No facts
qre given us as to the nature of the use of the road,zas to
vhother it was adverse or pe-missive, Hor are there any
facta given us 88 to whethear or not the road has ever beean

vorked ty the county or the pudlie.

¥e would reapeotfully edvise that you seoure the
complete facts relative tc the use of the road, When you
have done tlis you will then be in & position to determine
for yourgelf, under the prinsciples enunciated above, as to
whethar or not the evidence would be sufficient to raise
an issue for the jury ss to whether or not the road was a

public road,
Very truly yours

ATTCRNEY GTNERAL OF TEXAS
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