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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD . MANN
ATTORMEY GENERAL

Fonorable Claude A, Williame

Chairman and Executive Director

Texas Unemployment Compensation Commission
Austin, Texas

Dear Sir: : Opinion No, 0~3738
Re: Benefit Gi .

"]l. Under Subsectior , (Art-
icle 5221b-4 (b) Vernon)$ RoA il Statutes,

benefit periods. ! -anal affirms the
~ decision of the dg - Le : The Commission
+  reversges the Ap-k ows no benefits,
Y the decision

ap appeal trid :
giner) ti cmmigaion affirms a deci-

- ‘ , allowing benefits, such
egardless of any appeal which

: * X ¢ (parenthesis supplied.)
s whether by virtue of the last sen-

a 1k Subsedtion 6 (b) the Benefit Section of the
Commisgior i regfiired to issue the four remaining
benefit 8¢k s Authorized by the examiner and the
Appeal Tribunsl, the cleimant having previoualy riled

proper claim® thersfor,

v
[

®2,. Under the same facts stated atove, assume
that there was no appeal to the court from the Comw
miassion decision of -'no benefits.' Would the same
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-~ "3, Does the language of the last gentence of
Subseotion 6 (b) mean that the Commission (sitting
as an appeal body in a benefit case) or the court,
in an appeal to 1t in & benefit case, has Jurisdic-
tion, after the granting of bonorits both by the ex~
aminer, or deputy, and the Appeal Tribunmal, only to
decree that no employer's acoount shall be charged
with the benefits s0 paid, or dces that jurisdiotion
g0 to the whole case?

74, In a situation wherein the examiner has
allowed benefits and his decision has been affirmed
by the Appeal Tribunal, appeal having besen perfected
through the Commission and to the courts, does the
denial of benefita by the court dispose of sll right
to benefits on the part of the claimant during his
benefit year as set up by the examiner, and as de~-
fined in the At as Subsection 19 (b) {2)?

»5, .Does your answer to Question No, 4 apply
likewise to such final decision of the Commission
denying benefits, no appeal to the courts having
been taken?

%8, In a benefit case ponding within the Come
nislion the Commission approves an attorney's fee
or 315, 00 for claimantts attorapy, providing that
such fee shall be $25,.00 Af appeal is taken to the
courts., Trial is had on appeal to ths County Court,
The County Court, in granting d®enefits to the plain-
till oclaimant, a%tqnptn to £ix attorney’s fees at -
$80.00, or one-third of the amount of the recovery,
Do the termg of the Unemployment Act, Subsection 15
(b) {(Artiole 5221b-13 (b}, V. R. C. B., Tex., 1928),
1imit the Jurisdiction of the court in'the fiximg of
attorneys' fees to the fixing of an amount approved
by the Commission, or do they operate only upon the
attorney with respect to his charging or recelving
for his services more than tho amount approvod by
the Collitlion. o _

.ﬂnotiona {a) and (b) of Artiocle 5221b»& Vernon's
Annotated Civil Statutes, read as Tollows:

"(a) Piling: Claims for benefita shall bo
made in accordance with such regulations as the Com-
migsion may presoribe, Each employsr shall post end
maintain printed statements of suoch regulations in
places readily acoessible to individuals in his gerv-
ice, and shall make available t® each sueh individual
at the time he becomes unemployed a printed statement
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of such regulations., Such printed statements shall
be supplied by the Commiassion to each employer withe-
"out cost to him, :

"(b) Initial Determination: A representative
designated by the. Commission, and hereinafter refer-
red to as a deputy, shall promptly examine the claim
and, on the basis of the facts found by him, shall
either determine whether or not such claim is valia,
and if valid, the date on whioch benefits shall ocom-
mencs, the benefit amount payadble and the maximum
duration thereof, or shall refer such claim or any
question involved therein to an appeal tribunal or
to the Commission, whioh shall make its determinations
with respect thereto in accordance with the procedure
deacribed in subsection (o) of this section, except
that in any ocase in which the payment or denieal of
benefits will be determined by the provisions of Sec-
tion 5 (4) of thig Aoct, the deputy shall promptly
transmit his full rinding of fact with respect to
that subseotion to the Commission, which, on the basis
of the evidence submitted and such additional evidence
as it may require, shall affirm, modify, or set aside
such findings of fact and tranamit to the deputy a
decision upon the issues involved under the subsec-
tion. The deputy shall promptly notify the claimant
and any other interested party of the deoision and
the reasons therefor, Unless the claimant or any
such interested party, within ten (10) calendar days
after the delivery of such notification, or within
twelve (12) calendar deys efter such notification
was mailed to his last known address, files and ap-
peal from such decision, such decision shall be final
and benefits shall be paid or denied in accordance
therewith, If an appeal is duly filed, benefits with
respect to the period prior to the final determina-
tion of the “ommission, shall be paid only after such

determination; provided, that if an a al tribunal
affirms a deo ufon of a deput or Eﬁe'aommIasIon af=-
Tirms a decision of an appeal trIEﬁnaI allowing bene-
f1ts, suoh benelits sEEIE Pe pald regardless of an
appeal which ma ereafter be taken. bu > sue o~
oEsIon 1s fInaIiy Teversed, no employer's accpunt shall

be charged with benefits so pald," (Underscoring ours)
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The above provision provides that when the Appeal
Tribunal affirms the decision of the deputy which allows bene-
fits, that such benefits shall be paid regardless of any appeal
whioh may thereafter be taken. This provision undoubtedly was
placed in the Unemployment Act to insure the payment of bene-
fite to an individual with but a minimum of delay.

The Supreme Court of California Discusses a similar
provision of the California Unemployment Act in the case of
“Abelleria et al vs. Distrioct Court of Appeal, 102 P. (24) 329,
(109 P, (2&) 942) as follows:

"The fourth enswer is more fundamental; the
mandate contravenes the express provision of zection
67 that 'if a referee affirmeg an initial determina-
tion allowing benefits, such benefits abhall be pald
rogardloas of any appeal which may thereafter be taken
* ¥ ¥ v Thig {s one of the most significant state-
ments in the act., In substance it provides that when
the initial determination has been reviewed and ap-
prived by the intermediate appellate authority {the
referee), no further delay in payment shall be per-
mitted even though the issues may de still further
considered in a subseguent appeal, It was designed
to ocarry out the poliey declared in section 1 of al-
leviating the evils of unemployment, as part of a
national plan of sicial seourity in whioh federal
and state legislation is ooupled, Seo, 2. The very
essence of the aot is its provisien for the prompt
payment of benefits to those unemployed., See, 88
Univ. Pa. L, Rev, 137, 139. Any substantial delay
would defeat this puirpose and would bring back the
very evil scught to be avoided, The legislature,
recognizing the importance on the one hand of avoid-
ing improvident payments without due consideration
of the right thereto, and the danger on the other
hand of withholding the payments for long perliods
through the slow processes of appeal to the commis-
sion and perhaps eventually to the courts, took a
middle course. It provided for a preliminary appeal
or review of the first determination where payments
were ordered., This sppeal, ordinarily decided in a
short period of time, carries with it ea stay. But
when this second docision has also been made in favor
of the applicants, the benefits begin, with proteo-

" tion, as already noted, for the employer in the event
of later reversal,"™
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Sections (k) and (1) of Article 5221b-4, Vernon's
Anpotated Civil Stetutes, provides as follows:

"(n} Appeal to Courts: Any degision of the
Commission in the absence of an sppesl thereform as

hsare na on

ter tr_1 i

Tadlolal rOvView UNere0l ARAlLl DS permitied oniy aitLer

any EnEEE eIaIEInE to be aggr[evos thereby has ex-
uste g re

- 8 bpfore the Commigsion as pro-
vided by this Act., T.e Comulsslion shall be deemed

to be a party to any Jjudioclal action involving any
such decision and may be represented in any such ju-
dioclal action by any qualified attorney who is a regu~
lar salaried employee of the Commission and has been
designated and appointed for that purpose by the At~
torney Genersl of Texas., ; ‘

"{1) Court Review: Within ten (10) days after

‘the declsion of the Commission has heoome final, any
party aggrieved thereby may secure judiolal review
thereof by cmnngncinf|an aotion in any sourt of. com-
petent Jurisdioction in the county of slajiment's resi-

~ denoe against the Oommission for the review of its

| deoision, in which adtion any other party to the pro-

' ceoding before the Commission shall de made a defend-
ent, Suoch trial shall be de novo., In such action,
& petition which need not be verified, but which shall
state the grounds upon which a review is sought, sghall
be_served upen a member of the Commission or upon such
person ag the Commiission may designate and such serv-
ice shall be deemed completed service on all parties,
but there shall be left with the party so served as
many copies of the petition as there are defendants
and the Commission shall forthwith mail one such oopy
t0 each such defendant. 8Such action shall be given
precedence over all other civil cases except cages
ariping under the Workmen'a Compensation daw of this
8tate, An appeal may be taken from the decision of
the trial court, in the same manner, as is provided
in other civil cases, It shall not be necessary, in:
any Jjudiocial prooceeding under this section, to enter
exoeptions to the rulings of the Commission and no
bond ghall be required for entering such appeal, Upon
the final determination of auch jJudiclal proceeding
the Commlssion shali enter an order 1in acocordance w{th
such determination. A petitlion for judlielal review
shall not act as a supersedeas.®" {(Underscoring ours)
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The provision of Section {(b), quoted above, which
provides that when the Appeal Tribunal has affirmed the deputy's
decision awarding benefits, they should be paid regardless of
any appeal, oontemplates that the individual is eligible and
qualified to receive such benefits., We find nothing in ths
Act which indicates that the Appeal Tribunal's finding is final
on the merits of the claim, To .the contrary, the various guo-
ted provisions of Article 522lb~4 indicates to us that the Ap-
peal Tribunal's affirmance of the deputy's decision only in-
sures the claimant receiving benefits pending a final decision
on the question by the Commission or the court on the merits.

. In answer to your first and second questions, we are
of the opinion that the Commission is not authorized to issue
benefit checks subsequent to a decision of the Commission or
the judgmernt of a court denying benefits, when said decision
or judgment is final on the merits, . :

In answer to your third question, it follows, from
what we bave heretofore said, that the dec{sion of the -Commig-
sion or judgment of the court goes to the merits of the entire
case. ' ' : : o

' In answering your fourth and fifth questions, we point
out that Seotion (1) of Artisle 522lb-4, supra, provides that
f"upon the finel determination of such judiolial proseeding, the
Commiassion shall enter an order in accordance with such deter~
mination,® L : -

{

Seotion (£) of Artisle 5221b-3 provides as followa:

n(f) In determining the number of bdenefit per-
1ods dur whiehk any individual is entitled to re-
ceive benefits in a benefit year, the Commiss{on shall
deduct any peried of dimqualification as provided in
gubsection {a), (b) an&;%c) ef this Section from the
total number of benerit periods during which he would
otherwise be entitled to receive bensfits exocept for
such disqualification; provided, that in no case shall
the number of denefit periods so deducted exceed the
number of benerit periods dqrigg“uhioh ths claimant is
then eligible to receive bensfits except for such dis-
qualification.”  , e - -

Seotion (b)(B) of Article 5821b-17 provides as follows:
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7(2) 'Benefit year,' with respect to any individual,
means the fifty-two-consecutive-week period boginning
with the day on whioh the first valld cleaim for bene-
fits ie £1led, and therearter the fifty~two~consecu-
tive-week period beginning with the day on which his
next valid claim for benefits is filed after the termi.
nstion of his last preceding benefit year.,"

The Unemployment Act provides that an eligible unemw
ployed individuel iz entitled to benerits for a certain number
of benefit pericds within a benefit year unless disqualiried,
By reason ¢of -the gections of the three above quoted statutes
it seems clear that a disqualificetion by the Commission or a
court of an individual te receive benefits during the benefit
periods of his benefit year disposes of all rights of the in-
dividual to receive any benefits during that benefii year,

This answers your fourth and fifth quostiona. .

In answer to your sixth quegtion, we quote from Seo- -
tion {b) of Article 5221bd-13, Vernon's Annotated Uivil Statutes,
as ro lowa:

*(b) Limitation of feeg: No 1ndividua1 claim-
" ing benofits shall be charged fees Of any kind in any
- proceeding under this Act by the Commisgsion or its ‘
representatives or b qny oourt or any-officer therecf,
Any individual cla benefits in any proceeding
befores the Commission or a court may bde Trepresented
by & counsel or pther duly authorized agent; dut a0
such counsel or agemts shall either charge or receive
for such services more thap an amount approved by the
Commigsion,  Any person who violates any provision
of this subseotion shall for each such offense, be
fined not less than Fifty steo.oo) Dollars, noTr more
than Five Hundred ( ag.eo Dollars, or imprisened
for not more than a ) months, or both." (Under-
scoring ours) -

The adbove statute clearly provides that mo attorney
oan charge or colleot for his servisce an amount more thanm that
approved by the Commission. This provision applies in those
opses where an individual is seeking banefita. Since the Leg-
{slature has specifically oharged the Commission with the power
of regulating the fees of a ttorneys, we ocannot see any basis
:;r :hs court subsiituting its judgnsnt for that of the Comw

ssion,
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- In order Bo give eoffeot to Section (b) of Article
S221b~13, supre, we answer your sixth question by saying that
we are of the opinion that the court has Jurisdiction to ale
low attorney fees only in the amount approved by the Commis~-

sion, :

AFFROVED MARCH 5 s 1942
/8/ Grover Sellers

FIRST ASSISTANT
ATTORNEY GENERAL

L3=N _
APPROVED OPINION GOMMITTEE BY BWE

Q.K.
RMC

Yours very truly

. ATTORNEY GENERAL OF TEXAS

By
/e/ Lee Bhoptaw
o Assistant

CHAIRMAN



