' Eonérable Qecre He Sheppard
Comptroller of Publio Aocounts

Dear Bir: . Opimion No. 0-3788 .

Res (1) Ia the tramsfer of a vobing
trust certifioats & taxable trams-
action umder Art. XV, HeBs 6, Aots
47%h Leg., R.l., 1941
(8) In the ransfer of sbock oertif-
dcates therefor to and from trustees
& xalble tramsaction under the adove
oited Aot?

Your letter of July 15, 1941, sulmits for our opinion the above ia-
quiries amd iz coanection therewith you abttach a letter from Nr. Cs Es Bastings,
Attorney of Dallas, Texaa, and & ocopy of the partisular voting trust agreenmmm$
and voting trust certificate involved, W ocopy from said last mentioned letter
as fellowsy ‘ .

"You will note this Voting Trust sovers céertain shares of Repud-
140 Fational Life Insursmoe Company deposited with trustees mamed im the
agrement, granting such trustees the right to vote such stocke Against sald
stock, certifioates are issued providing for eighty (80) units for ome (1)
share of Republio Matiomal Life stocke The Republio National Life Insurance
Compaxy's stock has a par value of Tem Dollars ($10.00) perahare so that
sighty (80) umits im the Voting Trust would represent gne share of stook.

" "Please advise me how Article XV of House Bill Moo 8 effects the
transfor of theae unita, o . :

"To break down the questioa further == would it not be proper to
pay the tax on the par value of the stock represented By the uaits im thad
the unita appear to de oaly a reoceipt? ‘ '

*I will de gled to have you advise me further if the tax 4a Shus
appliocable to transfer of stock Voting Trust Certificates represexting stoock
made outiside ths Stete of Texas, although the transfers of the units are made
on the hooks of the trustees within the Btate of Texay, That is to say, are
transfers made Yy mom-residemts t0 mom=resideats subject to the transfer taxt®

Without ocopyimg herein, an haeo verba, the votimg trust egreement
and the voting trust ocertifioate attached to amdeferred to im the adove
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letter, btut merely referring to smme az the basis of this opinion, suffice
to say that the votimg trust thereby oomstituted and the certifiocates iasued
thereunder are in accordance with the ordihary definition am acceptation of
those termse The following general defimition of a "voting trust" is quoted
from 13 Amsrioan Jurisprudence, 539 . . '

"A voting trust may be ocuprehensively defined as & trust oreated Ly am agree-
mext between a group of the stockholders of a corporation and the trustee or
by a group of identioal agrements Debtween individual stookholders and a oommon
trustee, wherelyy 1t is provided that for a term of years, or for a pericd ocome
Yingent upom & oertain event, or until the agreement is termimated, control
over the stock owned Yy such stookholders, either for ocertaism purposes or for
all, shall be lodged ix the trustee, either with or without a reservasion bo
the omners, or persons designated hy them, of the power to direot how such
control shall be used,s Under such agresmente Hitle to the stook itael?
usually, though not always, is transferred to the depository upon trust for
the purposes specified,"

bualysing the imstant vobing trust sgreememt and vobing trust oers
tificate Liasued thereunder, we fiad the four following trmsactions or situa=
tions, the taxabdility of which we must determine hereins

(1) The tramsfer or surremder Wy the subsoriber to t he voting
trunt agrement of “oertificates held by them, representing shares of stook
ia the Republie Mtiomal Liie Insuraxoce Campany, 4o said trustees with the
oonaent that ssid atook ahall be oamocelled and new stdck lasued by dhe
Republio Mational lLife Imsursnce Company to said t rusteen, with full power
‘o vote nid sbock.as the said trustees or the majority of them may deem
advisable, :

(8) The issuance by and delivery vo daid subsoriders o the
trust, Yy the designated trustess, of the desorided trustes eertificates,
"setting forth that each aubmeriber has tramsferred to said trustes one
share of stook of the Repudblio Life Insurance Ocmpany for esch eighty
units of the drustees' agreemend,"

(3) The ia:l.o, l.grou;n-h to sell, delivery or Yransfer of the
trustees ocertifiocstes or voting trust certifiocates, mext above desorided,
from one holder to anobher,

(4) The delivery or re~delivery at ¢he termination of the -
trust by said voting trustees, or thelr aucosssors in trust, to the owiers
and holders of the Demefiolal interest, as represented Yy voting trust
eortifiocntes on the Dbooke of the trusbteer, of the shares or ocerbdificates
of sbook of the Repullio Mtional Iife IDnsurance Oompany,

Under plain legal prinoiples governing express trusts, genersle
1y, aad under the decisioms mpeoifioally invelving voting truste,w thiak
40 may Do stated that umder the first transachion or situation deserided
above, only the naked legal title to the diares or certificates passed to
the designated trustees under this voting 4trust agreament, t he equitable
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title sxd bemeficlal interest amd owmershiyp of such sharea of oertifiocates
remaining with the subsoribers to the trust agreament and the tramaferors
of suoh stooke

The voting trust ocertificate or trustees?! certificate issued amd
delivered under the seocomd eituation or transaction mentioned above, was
merely evidentlary of the reapentive interests which the parties to the
trust agreement had im and to the stock of the Compaxy; that is to say,
the legal title remained with the trustees but the beneficial or equitable
title remained with the sulsoriders or their tramsferees, with the right to
receiww dividends in soocordance with such intereats,

The third transaction or situation, oontemplating a transfer hy
sale, pift or otherwise of the voting trust certifioates or trustees! cer-
tificates from ome holder or omer to ancther, ,sesigrable upox the books
and reocords of the trustees, results in a transfer of the equiteable title
or benefioisl) rights amd omerahip of suoch shares or certificates of the
Republio Fational lLife Imsurance Oompaxy, eepresexted Yy such trusteest
certifiontesy tut not wamafer of the legal title %o such shares coours
therety, bsoause smme remains with the voting trustees,

The fourth transastion or aitustion is the ocoxverse of the first,
axd offects the transfer of the legal title to the shares or cervificates
of the Republic Matiomal Life Insurance Compexy back into the helders of
the bDemefiolal ixterest, or thelr assignees or transferess, thersdy vest-
ing ix them both the legal and the equitable title.

Under this analysis of the possible taxable vransactions umder
the olted Btook Trensfer Ach, arising from the votimg trust sfreement
before us, we comolude that the first, third and fourth of such transao-
tioms or transfers are sudjeod to the exoclse stamp tax levied theredy,
tut the second transactiom is not taxable thereunder,

This oonolusion is grounded upom the express language of Bection
1 of the 8%ock Tranefer Aot, which appears designed 40 reach Just such a
situation as thise We guote, underlining the pertinext portions

"Thers is herebdy imposed and levied & tax as hersimafber provided on all
sales, agreexemta to sell, or memoranda of sales, and sll deliveries or
translors of shares, or certifioates of stouk, or oertifiocater for rights
o ﬂud:. or ocrbuiatu of deposit represexting aa imberest iz or n

. 2 » w h

or Torelgn asacolat on. ,pny, or oorporat on, or aﬂlﬁa«n of 1:-
terest in axy tusiness oconducted by trustes or trustees made after the
offective date hersof, whether nade upex or showa by the tooks of the
asnooiation, ocompamy, corporation, or trustes, or by amy assigment in
tlank or by axy delivery of amy papers or agremment ¢ memorsadum or
other evidemce of sale or transfer or order for or agreemext to buy,

whetter intermediate or fina)l, aad whether iavesting the holder with the
Emg’ioia Taberest 1 or legal title to suoh & Took Or other certifie
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oose, or to seoure the future paymemt of momey or the future transfer of axy
suEE stoock, or ocertifioate, om esoh humdred dollars of face wvalue or fraction
thereof, three (3) cents + « o" (Underlining ours)

That it was the legislative intemt to tax dramsfers of shares
or certifioates of stook toand by trustees, including trustees of an express
voting trust, is further indioated by the faot that in creatimg certain exoep-
tions or exemptioms from the above quoted tax levy, am exoeption was ocnferred
upon "transfers of certifiomtes from a fiduoiary or from ome mominee of such
fiduoiary to another, provided the ssme ocntinue to be held by such nominee for
the smme purpose for which they would be held if retained by such fiduciary."
In ocomnectiom with this express exception involving fiduoiaries or truatees,.
it is signifiocant to note that mo exemptiom 1s oreated with reference to trans=-
foras of stoak or stoaok certifioates to or by such trustess or fiduolarles, but
such exemptioa covers only transfera to their ncminees,

We therefore sulmit that & taxable transaction or evemtuality
is oreated under the Stock Transfer Act Lty either a “sale, agresaent to sell,
delivery or transfer upom the books and records, of shares or certifioates of
stook, or ocertifioates for rights to stock, or certifioates of depoesit represent-
ing am interest in stoock, whether vesting im the tramsferee merely the legal
title, or merely the eguitahle Litie or benefiolal iwterest, or, as in Ghe

usual instanoe, h the legal snd equitable rigﬁ, $1tle and interest,

Supporting our comstruotiom of the text of the statute, we finmd
the persussive suthorities of the courts of last resort of the State of New York
comstruing the Stock Transfer Aot of that State (from whioh we understand the
Toxas Kot %o be adopted) amd ocertaim deolsions of the imtermediate Federal oourts,
involving an Act of Congress substantilaly similar im this regarde It has been
stated that a “"phrase, provision or statute adopted from the lawe of anocther
state or ocountry will ordinarily be givem the smme oonstructiom in Texas that it
had received in the jJurisdiotion frem which it was borrowed. If it had beem givea
a fixed and defimite meaning Yy the oourts of that jJurisdiction, it would be givea
the ssme meaning in Texase This rule rests upom the presumption that the Legla=-
lature was aware of the judicial interpretation givem im the jurisdioction from
whioh the statute was takenm, and that ia sdopting suoch statute, it intended also
to mooept such oconstruction.® 3I9 Tex. Jur. 264-266,

Therefore, we hold that the first transaction mentioned above
1s taxable under the Acht, because it ixvolved a tramsfer of the legal btitle to
shares or oertificates of Bbook of the Repudlic Matiomal Life Insursnce Company
%0 the trustees naumd im the voting trust agreanent, even though the equitable
title or beneficial interest remained with the sudsoriders or tramaferors.

William ¥, merifht & Co. v, State, 181 N.Y. Bup. 3&; Cliffs Oorp. v. United
| 3 " { 1+ ] ’

Upon the same basis of reasoning, we hold thet the fourth
transaction desoridbed above involves & taxable tramsfer, being merely the vone
verse of the first situation, - Chioago Grest Westerm Rys Oo. v. State, 189 K. Y.
8. 457, affirmed, 136 N, E, 980,
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This interpretation, upon substantially identiocal statutes, appears
from the administrative ruling and regulations of the U, 8, Treasury Departe
ment and of the states of Massachusetts and New York, holding the transfer of
shares or certifioates of stock to and from voting trustees toc be taxable.
8ee, infrae.

Wo hold the third transactior named above to involve & taxable trans-
fer, even though the legal title to the stodk does not pass by the transfer of
the voting trust oertifioate but remains with the trustees. The statute olearly
intends to0 muke taxable the transfer of the mere beneficial interest or squitable
title to stock, evidenced by & voting trust ocertificate, This construction is
supported by oertain decisions and by the rules and regulations of the taxing
authorities above mentioned, holding the transfer of voting trust oertificates
to be taxabls., United States v, Baker, 115 Fed. (24) 1293 Art. 15 (7), (14) of
Information Relating to the Stook Iransfer Tax Law. (New York); Regulations 71
Us 5o Treas, Dopts, Arte 34(b) and (o). o

Beasause such voting trust certificates are desigmed to merely evidence
the benefioial or eguitable intereats of the holders of such certifioatea in the
actusl shares of certifiocates of stock of the Republic Netional Life Insureanoe
Company, the tax scoruing upon the transfer thereof will be ocomputed on the besia
of the par value of such stock, to the extent that same is represented by the
unite covered by saild wvoting trust certifiocates.

Ths fourth transection involved in the instant faocts, that is, the
issuance emd delivery of the voting turatees of voting trust certifiocates, is
not & taxabls transfer hecause seme is tantsmount to an originel issue of
stook, whioch has been held not to be subjeot to this tax measure, iy our
Opinion No, 0=36594, directed %o yous By the issuance of such certifioates by
the voting trvstees, no transfer of the legel or equitabie title to shares or
oertifioates of stook or interests therein ocococurs, but such sertifioates are
merely evidentiary of the rights created Yty the woting trust sgreem nt,

Answering your last question, you are advised that the three trans~
soctions or transfers held to be taxable harein, will be governmed by the prinw
oiples announced in our opinion Noe 0=3713 directed to youo, Transfers by none
residents to non-residents of stook certifiocates or voting trust ocertificetes
will be taxable if exy one of the four taxahle transactions or events named in
the statutes and in said opinion oocours or transpires in the State of Texas,
More speoifioally, if the tranafers of the units rapresented by the voting
trust gcertifiostes issued in the inatent ocase are recorded upom the books snd
records reccrds required to be kept by the vobing trustees within the Btate of
Texss, under the express %orms of the voting trust agreement, or if the trans-
for of the shares or ocertificates of stook of the Repubtlio National Life
Insurance Ccmpany by or to said voting trustees, is made upon the tranafer
books and muords of said oodpemy in Texas, then, under our opinion Moo 0=-3713,
& stook transfer tax sooures, even though the agreement or comtrect involving
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the sale or transfer of such sharea or votiag trust oertifioates, the
actual sale or tramsfer of such shares or certifioates, amnd their de-
livery, each amd all tramapired intreaatate,

Trusting the foregoing satisfactorily amswers your imquiries,

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Pat M. Neff, Jro
Pat M. Beff, Jre

Assistant
APPROVED SEP 4, 1941
/a/ Grover Sellers
PIRST ABSISTANT
ATTORNEY GENERAL © "AFPFROVED -
T Opinion Committee
FMNilhsegw By BWB

Chairman



