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ual, eompany, corporation, or asseclation,
at the time of making sai& report for any
sueh inoorporated town or ¢ity of more then
one thousand (1,000} inhabitants and less
than two thousend, five hundred (£,800) in-
habitants, aooordins to the last Federal
Census nex$ preceding the filing of said
repors, shall pl{ to the Treasurer of $his
§tate an occupation tax for the quarter bde-
ginning on said date equal to forty-four
hundredths {.44) of one (1) per sent of
sald gross receipts, as shown by said re-
pors) ete,'!

*There 18 now s0ld4 to the consumer within
the inocorporated towns a liquefisd petroleum gas,
This gas, as & rule, iz delivered to the qon~
sumer in liquid foru and in order to retain its
liquid state, 1% must de kept under high pres-
sure bu% when released for the durner tip, i¢
turns to & gas vapor, There are instances where
a tank is installed on a lot from whioh a nume
ber of cgustomers ars taken gsere of by the gas
being piped to the homes} in this oase, ag in
the individual casze, e&s soon as the pressure
is released at the %ank the gas vapor is formed
and piped from housme %o houce, -

“"Plesse tell me if the gross receipts tax,
under the above artisle, will agpl: tosugh sales
where mede within the inoorporated towns,.,®

It may be seen that the artisle you guote ia
your letter ocntains two requirements befors an {ndivid-
vel begomes liadle for the tax disoussed therein, In
the first place, in relation to the guestions asked,
the individual musy operete within an indorporated eit{
“any ges plant.,® Also the same must be used "for loca
sale end Aistridbution of gas.* The tax is based upon
the gross amount redsived from the dusiness done in the
paynent of ohargss for the gas. You have furaished us
with the additional faots that the liguid gas in ques.
tion is & gomponent pars or derivative of natural ges
whioh is 1iquefied by pressure and temperature, JIn its
natural state it is a gas, It i3 3014 to the consumer



786

Honoradble Georgs K. Sheppard, page 3

sithor as & 117uid or as & gas, Prior to itz oocasumpe
sion % returns to its gaseous atate, The firss Ques-
tion arises as t0 whether or no$ the commodity you in-
quire ebout Is ges within thd asaning of the above Quoted
statute, You have advised us that the ouxmcdity is
either & propene or & Hutane,

Propane is defined by Wetstar as followsi

"A heavy gssecus hydro~-csrbon, Cliy CHp CHg,
of thLe paratiﬁn sories, coourring naturally dis-
solve in orude petroleuwn,”

Butanos are defined by webdster s rollowsy

vEither of two isousrio, inflacsdle, gese-

cus hydrodardons, C4q Hycs of the muthane cerlesy
2 v 5 ,

Both of the abovs definitiouns racogriic the eom-
sodity to be s sezecus Fubstancs, It is ocur unlersfndAing
thst the sazs is liquefisd Ly prassure und tanpurature
for purposeg of trensporting and haendling., In this ¢on-
neotion the sustin Sourt of Civil Aprusls, in the casa of
DALLAS GAS COMPANY v, STATE, 861 3,7, 1083, wri$ of error
refuned by the Suprens Ccur£, atitofk 1n oconrsotion with
the taxing statutes undexr conaidsration here, as follows:

*In its segond proposition, dassed upon s~
signzents 7 and 11, aprellent sontornls that the
torm 'gas! es used in the stotute mesns only are
tirieial gas and does not inolude nstursl gas,
%e know of no rule of construotion wheredy such
a ocrolusion gould Yo resshed., 'Any pas plant!
gerteinly is brond enough snd does Eho ude
natural and artitielel gis. 4 “ords and Phraszes

First Series) p., 5044} 8 Yorda and Phrsses
Seoond Ssries) p. 702§ Indlanapolis v, Consum~

ers Gas Trusts Co,, ldé Ted, 840, T8 C.C.Ae 442."
(Underseoring ours)

Thus the Court of Clvil Appeals {ndicetes thot
the term "¢as" is $0 He Proadly construed ee to ony type
of gus, ) : o

o believe that the lancuage Of the tax stntute
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in question is droad enough %0 inelude dutens snd iroe-
pene® gas whether sold in liguid oxr gaseous steste, The
above ocommodities arxe manalg‘ro:orrod to ss liquefied
ictrolomn ges, Appsreitly, the Fortyefifth Legisk ture

n 1957 considered liquatfied petrolsux gas as 3 fype of
€38, That Legislature passed House Bill Xo, 101Y, Ch,
364, which reuds, in pare, as followst

"3g¢e B In addition to the duties snd
iowcr- of the Gommission bereinabove ssd forsh,

t 1s enpowered and 1% shall e its duty to-in-
vestigate the use of malodorants zg persons,
fimms or sorporutions mgc {n the dusiness
of muﬁg, storing, sell or distridut
natural ef e duy gases -

bysens an 35 gstes, for Prie

Vate OF COMTO18Ll UBeS, OX BV g the sane
by pipe linses or otherwise, to any pudlie Build-
ing or bdulldings or the general publie, and ¢he
Ooxmisalion is empowered %o require sueﬁ persons,
firms or eorporaticns %o 2 lueg es by the
use of & malodorant agent of sudh character as
to indigats by a distinotive oldor the presonce
of ‘zug sugh malodoreny apent 89 rejuired to M
used, however, shall v non-toxie and non-corre-
sive exd nok harmful to leathor diaphra in
ghs equipment, the method of its use and eontaine
ors and equipment 4o be used in sonnsotion there-
with to be under tShe direction of annd as approved

the Railroad Commissios of Texas| the Come

ssion bhaving full and suthority %o pre-
sorive sueh rules and regulations as in iss
wisdom may de deemed negessary to esrry ocut the
pn:{gau of this Aet, Nothing herein contained
shall spply So gss transported out of the State
of Texas," (Undersqoring ours).

Agein in theemargensy clause of the wbove Quoted
Adt, the Legisleture stated us followst

vigg, B, The feot tha$ in the psed few - -
weeks hundreds of lives have bopn loss from
gauses n;partnu{ dus t0 esonp or socUNu~
lated gas exploalons, and that aumerous sueh

- 287
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:g:igant-t;:: gazstnn;iy o;:n:ring h{ reason of
aod utane uefied petroleum gas ..
is prectically ckorless and nndo!eeiaﬁIo.‘E?hatol
en emergensy s s & ," (Underscoring ours)

It is our opinion and snawer to the firss Ques-
tion that liquid petroleum gas is gas within the meaning
of Ar€icle 7060 as amended by House Bill 8, Acts of the
Forty-seventh Legislature, 1941,

In answey t0 the aecond question, we are advis-
ed that the individuals or gorporations that sell this
commod ity transport the same either by means of pipe line
in the oity or by means of truoks cerrying tanks of the
same {n its liquid state, The question arises as to wheth-
er the operation of such method of transportation puts
the individual or corporation within the ocategory of op-
erating a "gas plant” 28 that term is used in Artiole
7060, supra., The Austin Gours of Civil Appeals in the
case of UTILITIES NATURAL GAS G0, v, STATE, 118 S.W, {24)
297, in d4iscussing the definition of the term “gas plant"
within the meaning of Artiele 7060, stated as follows!

*The 80le contention of appellant is that
it i3 not a 'gas plant® within the meaninf of
" the term as used the statute, deocause 1% only
owns &nd operatel'l’ilnglo’yig“iino and sells - - - -
g8 t0 only one ocustomar within the eity ef Vie-
toria, e have rezohed the conclusion that when
the statute is oonstyued from its four gorners
and in the light of the purpose of its enaotment,
it cannot be so0 limited,

*It is true the stetute desnignates the
tax as 'an oocupation tax!, but it glezrly ap-
pears from the language used that the tax is
an excise laid on dusinesses 'owning, operating
or mana 1ninor sontrolling any gask » » & plans
« » % within any ingorporated town or o!ty 2 »e
for local sale and d{stribution » » & of gas,!
Group No, 1 01l Oorg.lv. Sheppard, Tex, 0iv. -
App., 89 8.W, (24) 1081, errer ref,| Trustees
of Cook's Estate v. Sheppard, Tex. CGive APD.,
89 3.W. {24) 1028, exrror ref,, affirmed by the

T e
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Suprese Qourt of the U ited 8tates, Barwise v,
Sh.pp‘r" £99 U.9. 38, 87 8. O%. Y s 81 L, R4,
23, It also elearly appears from the language
of the statute that the legislature intended to
tax the business undertaking or enterprise anéd
not the method or manney of eonducting it, be-
oesuse the statulte does not underseke define
in any manner the term 'gas plant'! as indieative
of the business sought to e taxed, DPeerless
Garbon Blaok Go. Y. Sheppard, Teg, Qiv, App.,-
1135 s.¥. ’zd) 9968, error ref, e0nsequencs
the term 'gas plany' as used in $he afetule !ﬁr
oludes i_ﬁ_z'n ‘ThY g_ manner whersty Ihe business
o;'sail and d1s éﬁui!ﬁi gis 18 ocarried en
withis eny Tngorperate oFf ¥own, Pallas
Cas G0s Ve m;z"r‘o%"’.. X, U1¥. ApPDs, E8L S.W, 1088,

srror ref, (Underseoring ours}.

"In 3 Bouv, Law Dlet,, Rawle's Third Revi-
alon, p. 2897, the word or tera 'plant' is de-
fined as being fthe furnitures and toels neces-
'ul to carry on any trade or mechanical BWusiness,*
A highly somplex or eladorets system is not neces-

sa but the most simply systam wheredy the dus-
mﬁi of selling aadiﬁl{rlatiu gas to local

trade within a.:g ineorporated oity or town will
)

suffios under taxing statute ss a gas plang,
Under this rule the pipe line system and apparatus
of appellant located in the oldy of Viosoris, .
wheredy 1t sells and delivers gas to local trade,
eonstitutes its ges pland by and $hrough whish

it oarries on its gas dusiness in said olsy, and
a\;oh %l the dusiness intended to bDe taxed by the
statute,

R At . ™ ey ol

220,

"As already held the tax is not imposed
on the plant, or method or manper of oonducting
the gas dusiness, )%; %_q l1zid on duainesses en-

an tr

aged in sellin 1y uting or dellver
as oo8 %] % a ﬁooggor::a::ﬁe:! E'mi
f_i-'_"e'I%'I'_Ttrnz. deTacor oEn%) .

The aours further stated that the sale ﬁy the
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TUtilities Natural Gas Gompany dy pipe line %o only one
customer in the oity of Vistoria amounted to a disiribu-~
tion of the gas in said oity within the meaning of the
tax statute, The Oommission of Apreals revorsed the
Austin Oour$ of Oivil Apreals i{n an opinion reported in
138 8.%. (24) 1153, The Oommission 4id not quarrel with
the definition of "gas plant™ stated by the Anstin CQeurt
of Qivi) Appeals, but Sthe Comuisaion of Appeals held thst
the sale to a single customer in the aity of Vietoria 414
not amount to ™use for looal sale and distridusion® of
£33 in the city as the statute contemplutied, The Qommis-
sion of Appeals concludes as follows!

"Put considered in the 1ight of the provi-
sions of the statute, em & whole, we have no doudt
that the simple fact that u delivery of ges is
made in the oisy, by meesns of s«id pipe line %o
a single cuatomer and %o nobody else, was not in-
tended by the legisleture to te oomprehended by
the term 'distribution'! as used. This term as
used does not mean the transfey of the possession
of gas, by means of the pipe line, to a single
purchaser where suoch purgiaser is the only ous-
tomer %o whoa the gas company sells gas in the
oity. It means the ireansfer of possession of
628 to various individuels or ooncerss in the
olt$y. Any other conatruetion of the tarm would,
in our opinion, involve a dagarture from the
logislative intent. Sinoey Sherefore, the use -
of 'gus-works,’' In z eity Jr towsn in this 3tate,
for the distribvution of gae ia said city or town
i8, by stetute, msde an szsentia) charaateristie
of the business taxed, it follows thet the buas~ -
iness in which the rl&intilf in error is engaged,
a8 disclosed by the undisputed fagts, is not
subjezet to the tax whigh this statute provides,”

It $s tte opinion ¢f this depzrtmant in line
with tre sbove quuted oaseg thet any individual or scorpor-
ation selling or distributing 11quld petrolaun gas %o nore
than one oconsurer in eny Lliococrporated aeity within the pop~
uletion bruckete steted in Arviole 7060, =s amended by
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