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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEaas C. MANN
ATTORNEY GENERAL

Honorable George H. Sheppard
Comptroller of Publie Acoounts
Austin, Texes

Dear Sir: Opinion No, 0-378.
Re: Construction-ef Article 16,

Houses Bill £ -geysnth Legls~
lature, with Te q taxability
of certain oll w L o8, '

This is in reply to

regard to Article 16, House B
on the following:
"l. deg to perforate the casing

pfder to acidize the forma-
s, acid through the holes
the formation; and the
opated for that purpose.

1g taxable? ‘

A well operatt

» the ca

his a concern shoot dullets by
> the formation of an open

sasing, the purgoac being to
o stimulate oil produection.

ih question is levied by paragraph (b), Sec-
tion 1)\ of\ 316, \House Bill 8, Forty-seventh Legislature,

pérson in this State engaged in the business
hing any servies or perforaing any duty for others
for a consideration or compensation, with the use of any
device, tools, inastruments or equipment, electrieal,
mechanical, or otherwise, or by means of any chemiocal
eleotrigal, or mechanicel process, when such service is
performed in connection with the cementing of the casing
seat of any 0§l or gas well or the shooting or acldixing
the formations of suoh wells or the survaeying or testing
of the sands or other formations of the earth in any suoh
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cil or gas wells, shall report on the 20th of each month
and pay to the Comptroller, ut his office in Austin, Texas,
an oooupation tax equal to two and two-tenths (2.2} per
cent of the gross amount received from said servioce fur-
nished or duty performed, during the calendar month next
preceding, The said report shall be executed under ocath , .
on a form prescribed and furnished by the Comptroller,® .
‘We liave heretofore held that "this is a tax on service
furnished or duty performed.” (See Attorney General's Opinlon
0. U= , dated @7, 1941.} The persons taxed are those
persons “furniskhing | ice or performing duty « « »
when auch service is per ed in eonnootion'wi%ﬁ the cement

of the casing seat of any oil or gas well or the shoot oy
a?!%%z!ﬁg the formations of such wells or the -ur!!ngﬁ or testing
€ sands or other formations of the sarth any -such o or
gas wells." - . : : N '

It &8 clear that if any person performs any of said
operations, towit, “"cementing of the casing sest," "ghooting,"
*acidixing,” "surveying" or "testing," and colleets money therefor,
sald penson has inourred a liability for the tax; and, we believe
it is alsc clear that if a person performs some other operation,
which constitutes a service, that ia "in oconnection with" one of
said named operations such service is YTikewise Taxable. In other
words,an opsration does not have to be one of the named operations
‘40 be taxable, but it is taxsble if it is merely “performed in
eonnestion with" one of the named operations, "“The courts have
given Eﬁb phrase 'in conneoction with' a broad interpretation.”
Kokusal Kisen Kadushiki Kaisha v, Columbia Steveda Co., 23
Fed. Supp. 403. We believe that any service that is performed

as a necesgary step toward the performance of, or in fulfillment
of, a partiocular operation would be considered as being done

"in connection with"” said particular operation., In the case of

J. Ray drnold Corporation of Olustee v. Richardson, (Sup. Ct. of

Fla.) 141 Bo. 133, the court said: -

"In the came now beforeithe court, ths work on whish
‘plaintiff is shown to have been employed, and permitted or
suffered to engage in, was the prosurement of a supply of
raw material for the operation of defendant's sewmill,

That work of that kind is to de construed as work 'in
connection with' any mill is fully sgstained by the authori-
ties, although suck work was not actuelly done in the mill
itself or within the curtilage thereof, ., ." (Underscoring

ours) ) .
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Your first question depends on the meaning of the

hrase "in conneotion with.” In Attorney General's Opihion

0. 0-3627, supra, we held that “perforating," as that operation
is ordinarily done and understood, 4ces notcoonstitute 'lhoozigggﬂ
and we also held in -that opinion, and we now hold, that the ’
in question dosa not azply to the ordinary use of a “"mechanioal
perforator,” but that it would apply if a "mechanical perforator®
was used "in ccanection with” one ¢of the taxable operations.
Under what was sald In that opinion, we belisve the same mule
would apply to "gun perforators,” We urderstand that ordinarily
perforating the casing is not done in connection with a taxsble
ogaration, but is done only for the purpese of making holds in
the casing g0 that the o0il already there will flow into the well
but, someiimes perforating is dons in connection with a taxable
operation, (See "Pstroleum Produetion,® by Wilbur ¥, Cloud, 1937,
page 388; "Flements of the Petroleum Industry,® edited by E. De
Golyer, 19,0, page 229; "Use of Oorrect Well Completion Method,™
by George Weber, 01l &-Gas Journal (March 17, 1938)}; and "Drilling
Praotices in K.M.A, Field," by D. H. Stotmont, 0il & Gas Journal
(January 5, 1939).) In the cass you ask about if the work of
perforat the casing was done "im connecticn with® a taxable
operation- RLTAN: - ' the formation

~ of the well 1s a taxable  operation under the specific terms of .
the gtatute. In the case yYou ask about the service of perforating

the ocasing is done as a necessary step toward the ferformance of
acldizing the formation,., In faet the cperator had the perforating
done in order to gsidize at that level, and, from what you have
advised us, we understand that this partiocular perforating job

- was praparatory to asidizing. We think the work of perforating

the casing in this case wasdne "in connection with®™ acidixing
ths formation, whioh is a taxable copsration. Therefore, our
answer to your first question is that in the partiocular case
you desaoribe and ask about the work of perforating the casing
is a tazadle service. ;o

We will now consider your segcnd question, which ocon-
oerns the use of a gun perforator in an open hole. We understand
that the gun pefforator is lewered intc the well to a level below
the oasing and that bullets are rired inte the formation for the
purpose of breaking up the sandatone, limestons or other substanoce
and opexing passages fn the form tion so as to stimulate the flow

~of oil into the well,

' As heretofore indicated, we believe that when a mechani-
oal perforator or a gun perforator is used in its ordinary manner,
not in connection with a named taxable operation, such a service
is pot taxable, The ordinary menner of pzerating & mechanical
perforator or a gun perforator 1s to use it in eutting, punsching
or shooting holes in a casing so that oil outalde the ocaming at
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that level 6an flow through said holes into the well. We are
advised that the use of a gun perforator in an opemnhole is
very unusual., In Attorney General's Opinion No. 0-3627, E!!!l:
we quoted from "Fundamentals of the Petroleum Industry,™ by
Dorsey Hagar, 1939, at page 235, as follows:

"Shooting acoomplishos several purposes, lpecitically,it

o mamdadamam Ses ann an as e - mna B oo

-l-l D.lﬂ'ﬂl.ﬂ lul.p Vil fanusevones or .LLIIIU'UUH"’ Ulu-ms

channels to form.

2. Opens passages to fracture zones or to joint
planeés in which o4l may oesur,

"3, Yorms a larger 8olleoting area,

*L. Creates more seepage space in the hole,

"5. Creates a vacuym that sucks in the oil, starting
it through ochannels into the well,”™

In that opinion we also qnotsd from the case of Texas Granite 0il
Company v, Williams, 199 Ky. 146, 250 S.W. 818, as follows:

'It is a matter of common knowledge that the uhoating
of an 0l well is done always at a time when the well is at
or near completion, or when the 0il sand hazs been reached;
the purpose being to loosen the formation to the end that
the flow of oil may bs increased,.™-

We believe that by the use of a gun perrorator in an opqh hole,
whersby bullets are fired into the formation, it serves pur-

ose of "shooting." Under the terms of the statute “shogting"

is a taxable operation. Our answer to your secand question is
that the firing of bullets into the formation of an opon hele
at a levol below the casing is a taxable service.

We hope that the foregoing has answered your questions,
Yours very €truly

ATTORNEY GENERAL OF TEXAS

APPROVED AUG 7, 1941

(Signed) GROVER SFLLERS
First Assistant Attorney General

By (sufpad) CRECIL C. ROTSCH
A-aistnnt
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