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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €, MANN
ATTORWEY GENERAL

Honoreble George E. Cheppard
Comptrolier of ™ublic Acoounts
Auatin, Texas

Dear Sir: Opinion No. 0-3789
Re: Legality ¢

an opinion from this deparn;~
as follows:

"We have
Caudle, Count; :
rererenee tg” ths pa'uen of del pduent taxes in .
Pisbtyiet #1 of thet County,
: : th you & few days
ago. 1 am en g the correspondence .

er he tixes, ‘ o
"Inasnieh a8 wo—dame to the conolusion that

ara' Court 4id4 not have the author—

unrendered assessments and the
bexes to be oolleeted thereon in the

by sbGoepting 20% of the taxes charged

ex foll, we shall ask that you consider

57 from the informasion or stetements

glven in Mr. Ceudle's letter of November 5 and

advise us whether or not there iz eny remedy other

thapn to collect the taxes as oherged on the tax

roll, together with the penalty and interest due

thereon, unless they go into the District Court

and have a value placed on each plese of property,

as tirected in Article 7345b."

NO COMMURNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSIETANT
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Honorsble George H. “heppard, Pege 2

Attached to your request 18 & letter from the County
Attorney of Franklin County which ocontains a detailed reoitsl
of the faote pertaining to the redustion of the assesszant of
the lLevee Improvement Listriot Mo. 1 texes on the unrendered
property for a number of yeérs. You have 8ls0 enclosed with
your request a cony of the order of thke¢ Commissioners' Court
of Franklin County reduoing end correcting end ressseseing
2ll of the property loceted in Lovee Improvenmeéent District Ne., 1
of Tranklin County for the years 1930 to 1940, inolusive.

This department in opinion No, 0~1342 hes discusaed
in detall the ciroumstances under whioh a Commissioners' Court
would be suthorized to make a rezesesspent under the terrme and
provisions of Artioles 7346, 7347 of the Reviged Civil Statutes
of Texes. In the opinion referred to we held thet an invalid
sssessnent, a8 thut tera 1s used and ocontemplated in sajd Art~
iole 73465, supra, mesnt an assessment "which was void abd initie
bsoause of non compliance with statutory requirements surround-
ing the sssessment or one which was made fraudulently or one
in which a fundamentally wrong scheme of assessment was adopted”,
Ve desire to guote further from opinion No. 0-1342 where it 1s
sald:

"From the opinion of Judge Therp, in Ttate
ve., Mallet Land & Cattle Co,, 88 3, W, (2) &7,
we guote as folliowmi

**The rule hes been repeatedly announged
that, in the absence of fraud or illegality, the
sstion of a Rosrd of Equalization upon a parti-
oular asseasment is final; ané, furthermore, that
such valustion will not be met aside merely upon
s showing that the same is in fact exeessive.
1f the Board fairly and honestly endeavors to
rix a fair and just veluation for taxing purromes,
a mistake on its part, under such eiroumstances,
is not subjeot to review by the Courts. Texas
end Peoifio Railwey Co. vs. City of F1 Paso, (Tex.
Bup. Ct.) 85 £, W, (2) 245; Rowland va, City of
Tyler (Tex. Com. Ap.) 5 8, W, (2) 756; Druesdow
vs. Baker, {Tex. Com. Ap.) 229 S. W, 493} Duek
va8. Beeler, 74 Tex. 268, 11 S. ¥, 1111 State va.
Chicago, R. R. & D. Reilway Co. (Tex. Com. Ap.)
263 8., ¥, 249] Sunday lLake Iron Co, vs. Yakefield,
247 U. £. 350, 38 Sup. Ot, 495, 62 L.ed. 1154.
However, the rule has been declared thet if a



858

Honorable George H, Theppard, Page 3

Board of EFqualizstion sdepts a method that is
illegal, erbitrary, or fundamenteslly wrong, the
deginicn of the Boayd may be attacked and set
aside.

"Other cases use the language that 'es a
general rule, the declalon of a Boerd of Fquali- -
zation upon & partiouler essessment, in the ab-
senee of fraud or irregularity, is caoneluaive,!
Port irthur Independent ~chool Distriet vs. Baumer,
64 &. W. (2) 412} Nederland Independent Schoeol
Distriot vs. Carter, 73 <, %, (2) 935. ¥hen mo
used the words 'final' and 'eono,lduive' nean the
sems thing. The value of the property as fixed
by the Board of Equslization is res adjudicata,
subjeot only to bdeing set sside for fraud or the
edopticn of a fundamentally wrong method of aam-
sesapsnt.”

In view of the foregoing statemsnt of the law we
now proceed to examine the findings of the Commissionera'
Court in its order in whiesh it attempts %0 sansel original
assessments and reassezz the property on the unrendered rolls
loceted in Leves Improvement District Ne, 1 of Franklin County,
Texeas.

The oxder of the Court provides one of the grounds
for the reassessxent to be as follows:

*And it eppearing to the Court thet therse
was sdopted a fundamentally wrong msthod of ansess~
went, sinse the e :aae-ser'a for the D! A8t elaven
il l_”-*

In view of the fdregoing authoritiea slrsady discussel, es
well as in view of our holding in opinion No. 0-1342, it
would seen that if the Court hed found thet there was a
fundamentally wrong method of asscesment that such finding
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would be cne of the ingtanves in whish the Courts have held
that & Commisslionors' Court could set zside s former sssess-
went on the grounds thet the same was ‘nvalid, Eowever, we
think thet the order shows on its face thet the Jourt based
ite finding thet there was "s fundamentally wrong methad of
essessment” upon the feot that the tax asseasors for the past
elever yeare hed rude no investigetion fnto the true values
of the lends in the levee llstriet, hed not been upon the
same but hed merely copied the unrendered rolls for the pre-
goeding years eand that the essessor had never submitted the
unirendered iists for the eleven yeurs to the Commissioners'
Court so that it goulé pass upon and approve the same., Ve
have been unable to find any authorxity holding that such
omissions and irregularities renderel the assessment invalid
under the rules already stated in this opinion. We presume
from the faots given thet the unrendersd tax rell was sub-
mitted to the Commiesionera' Court for sach of the sleven
years whiol it now seeks to reassess and that said unyrendeyed
rells, ror ecach of the sleven ysare, were approved, respegt-
ively, by the Coxmissioners' Couxrt in the manner required dy
law. In the case of Haynes vs., “tate, (Ct. Clv. Aps.) 99

8. ¥. 4§05, en attack wes made upon sn assessment where it
was shown that the lista of unreandered property were not made
up by the essessor and deliveroed to the Commissioners' Court
for approval but that such property was ehown on the une
rendered tex roll which was approved by the Tommissioners?!
Court sitting es a Board of Equalizetion. In holding that
the omission on thc part of the assessor and eollsator o
set in the menner indiceted &id4 not invalidste the assesmaent
the COourt szs2id: :

"The stetutes directing the assessor to liss
the unrendered property snd submit it to the doard
for approvel dafors plaeing 1t oa ths tax rolls,
we are of the opinion, was not such 8 legal right
as thet a fallure to perfors L1t would renfer the
assessment veid."

Prox what we have said it follows thet it iz our opinion the
finding, Jjust stated, snd found by the Commissioners! Cours,
and appearing in its ordey, is not, on its fage a suffisieat
basis upon whioh to render the previous assesspents ilnvalid
. a8 & matter of law,
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¥e next osonsider the second rinding which the Ooﬁrt
found az a bdasis for osnselling the previocus sagsessmenta,
whiah reads as follows:

"Tet no assessed valuetion of seid unrendered
property hes bsen submitted to the Commissioners'
Court sitting as a Board of Ecqualization, which was
not in Jomplience with sArtiele 7206 of the Revised
Civi)l Stetutes, in that thf{ 414 not figcivu gg;
lists of the uﬁgen exe go o% sgualization o

nderscoring ours). -

v§1uutlon;"

Of oourse, Article 7206 or the Revised Civil “tatutes of Texas,
1925, requires that the Cormiesioners' Court pesas upon and ap~
prove the unrendered tax roll es a prereguisite of the valide
ity of a tax levy. However, from the last pert of the adove
quoted provision fronm said order there is no rinding that the
Board 414 not approve the unrendered tax rolls for the sleven
respective years under consideratiop nor that eash of said un-
readered r0lls for each respective ysar bore the arfidavit of
the essessor anéd collector of taxes of Franklin County as re~
quired by law. Under the holding of Haynes ve. Stete, supra,
we think thet there is no rinding in the Commiasioners®'® Court
order, on this ground, whioh would render the proviocus assess-
nents invelid ss & matter of law,

From all thet we have said, we are of the opiniem,
spd you ars so advised, that the order of the Commissioners’
Court of Yranklin Ocunty dated Oetober 29, 1941, purporting
to osneel the previous assesament on ell unrendered lands in
Levee Improvement Distriet Ho. ) of Frapklia County for sleven
yoars beginning with the yearz 1930-1940, inclusive, 4oes not
show the proper legal basia to render previocus easessments,
for zald years on eald property, invalid snd therefore subject
t0 be cancellsd snd reassessed in the manner attempted.

This department ruleé in opinion No, 0-1462, s oopy
of whieh is enclosed, thet Artlels 7350 of the Revised Civil
ftatutes of Texss, 1925, only authorized the Coenmliscioners'
Court to uoryrect or reduos values of previous sssesasments fa
instances where such original aasensments were void. There~
fore, we balicve, that under sald opinion Ne. 0=1402 and eopin-
ion No, O-1342, cpples of esohk opinion enclosed, aund the cther
authorities hereinshove referred to, the seme rules with
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references to what constitutes an invalid sssessment, under
the provisions of irticle 7350, supra, would be those appli-
. ¢cable to artioles 7346 anda 7347, supra. In other words, the
Cormissionera’ Court, must find that the originel sssesspents
are invalié for eny cne of the reasocs hereinsbove given be-
fore sald ssgesanents osn be oanoelled &nd the property re-
agsessed,

In your request you have speeirfiocally referred us
to the provialons of artiele 7345b, of Vernon's Civil “tetutes
of Texaes, t¢nd asked our opinion if sald Artiocle and the pro-
cedure therein authorised is not the ogly remédy which {s
avallable under the circumstancesa founéd to exist in Levee
Improvement District No. 1 of jrenklin County, Of eourse,
that Article of the stututes contemplates the fixing of an
adjudged velue at the time & tax lien is Toreclosed in e Court
of oompetent Jjurisdiotion for delinquent taxes due on property.
If suits were filed on 8ll the pleces of property thet mre
delinquent, then, under said statute the Court would be su-
thorized to hear evidence &nd to make & finding end fixthe
edjudged velue as of the time of the trial, Ve 40 not bellevs,
however, that the procedure authorised in Artiele 7J45b, supra,
is sn available remedy to have an invelid assesanent redueced,
It mersly provides for the Distriet Court, in whioh a suilt for
the solleoticn of delingquent taxes is penéing, to fix an ad
Judged value et the time Judgment is rendered, for the purpbse
of eatablishing e bBasis for the authorized tax sale. If the
assessments are invalid, for any of the ressona already dis-
cussed, then we delieve that upon a proper finding by the Conm-
rissioners' Court pursuant to either Articles 7346 or 7350
supra, then suck invallid ssscasments may he ocancelled and ehc
property reassessed in the manner provided in ssid steatutes,

Ve trust thet in this manner we have fully snawered
your inquiry. '

Youre very truly
ATTORNEY GENERAL OF TEXAS

Harold HoCragken
Assiztant

HMoM imp
Enel.: Opinions Nes. 0-1462
and 0=1342,
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OPINION
COMMITTEE



